Two Year Home-Country Physical Presence

Requirement for J-1 Students & Scholars

International Student & Scholar Services ¢ UT-Austin International Office

What is the two-year home-country residence requirement?

It is a requirement of the | exchange visitor program that the exchange visitor reside in his/her home country for at least two
years following completion of the | program. This requirement prohibits | exchange visitors from obtaining an H temporary
worker visa, an L intracompany transferee visa, or permanent residence in the United States; it also prohibits | exchange visitors
from changing their status in the U.S. The two-year home-country residence requirement does not prohibit an exchange visitor
from returning to the US. on an F-1 student visa or a B-1/B-2 tourist/business visa. The two-year home-country residence
requirement is also often referred to as "the two-year home-country physical presence requitement” and the "two-yeat rule".

Who is subject to the two-year home-country residence requirement?
] exchange visitors and dependents are subject to the two-year home-country residence requirement if either of the following

apply:

* U.S. or home country government funding was received for the J program: participation in a J exchange visitor program
in the U.S. that was financed in whole ot in patt by an agency of the U. S. government or by the exchange visitot's home country
government. (Note: students on research assistantships or grants paid to the university are not considered to have received U.S.
government funding,) -or-

* Study or research in a specialized skill: certain countries have established, in conjunction with the U.S. Department
of State, a list of specialized knowledge or skills needed by the home country. This list is known as the "Exchange
Visitor Skills List", effective March 17, 1997. The list can be reviewed by accessing the U.S. Department of State website:
http://exchanges.state.gov/education/jexchanges/participation/skills_list.pdf

How can I tell if I am subject to the two-year home country residence requirement?
If any of the above circumstances apply, you are subject to the two-year home country residence requirement. The following
are indicators on your documents may help cofirm that you atre subject to the requirement:

* The US. Consulate or Embassy official who issues the J-1 visa may put a notation similar to “section 212 (e) does apply” on
the visa stamp in your passport and/or on the lower left-hand side of your DS-2019.

* The USCIS official at the port of entry may also write “section 212 (e) does apply” on the back of your 1-94 card.
* If these indications are not in your passport or on your DS-2019, and the above conditions apply, you may still be subject to
the two-year home country residence requirement. However, if you think that your documents indicate that you are subject in

errot, you should request an "advisory opinion" from the U.S. Department of State.

How do I request an “Advisory Opinion?”

If you are not sure if you ate subject to the two-year home county residence requirement, you may request a formal advisory
opinion from the U.S. Department of State. When submitting a request for an advisory opinion, please follow instructions at
http://travel.state.gov/visa/temp/info/info_1294.html#advisory

The processing time for an advisory opinion is approximately 4-6 weeks. The U.S. Department of State has the definitive

word on whether you atre subject to the two-year home-country residence requirement or not, no matter what the visa stamp
or IAP-66/DS-2019 notations indicate.
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Exchange visitors who are subject to the two-year home-country residence requirement may apply for a waiver of the require-
ment under any of the following grounds, as provided by U.S. immigration law:

1. “No Objection” statement from the home government

The exchange visitor’s government must state that it has no objection to the exchange visitor not returning to the home coun-
try to satisfy the two-year home-country residence requirement of Section 212(e) of the Immigration and Nationality Act, as
amended. Each embassy has its own request process; normally the exchange visitor needs to contact the Education Attache or
Education Department of the embassy. Foreign embassies in the U.S. can be located at www.embassy.org

2. Request by an interested U.S. government agency

If an exchange visitor is working on a project for or of interest to a U.S. Federal Government agency, and that agency has de-
termined that the visitor’s continued stay in the U.S. is vital to one of its programs, a waiver may be granted as it is in the U.S.
is in the public interest, and vital to the agency's program.

3. Persecution
The exchange visitor must believe that he/she will be persecuted upon return to his/her home country due to race, religion, or
political opinion.

4. Exceptional hardship to a U.S. citizen (or permanent resident) spouse or child of an exchange visitor

The exchange visitor must demonstrate that his/her departure from the U.S. would cause extreme hardship to his/her U.S.
citizen or lawful permanent resident spouse or child. (Please note that mere separation from family is not considered to be suf-
ficient to establish exceptional hardship.)

5. Request by a designated State Department of Health, or its equivalent
The law permits only medical doctors to apply for a waiver on this basis.

There are four separate steps in a waiver review application regardless of the basis of the waiver. Detailed instructions are
avaialable on the US. Department of State web site: http://www.travel.state.gov/visa/temp/info/info_1296.html
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PROCEDURES FOR WAIVER APPLICATIONS

There are four steps in a waiver review process.

STEP 1. To apply for a recommendation for a waiver of the two-year home residence requirement under any of the five ap-
plicable grounds, applicants must complete and send a Data Sheet application, two self-addressed, stamped, legal-size enve-
lopes (S.A.S.E) and a cashier’s check or money order for $215 per application, payable to the U.S. Department of State. These
documents should be sent to:

Via Courier Service
US Department of State

Via Postal Service

US Department of State ) ) o
Waiver Review Division Waiver Review Division
P O. Box 952137 (Box 952157)

St. Louis, MO 63195-2137 1005 Convention Plaza
St. Louis, MO 63101-1200

Please Note:

*Please write on the cashier’s check or money order the applicant’s full name, date of birth and Social Security Number, if any.
*Remittances must be drawn on a bank or other institution located in the U.S. and made payable in U.S. currency to the U.S. Department of State.
*1f the applicant resides outside of the United States at the time of application, remittance may be made by bank international money
order or foreign draft drawn on an institution in the U.S. and made payable to the U.S. Department of State in U.S. currency.

STEP 2. Once the Waiver Review Division has received your Data Sheet application, they will use your self-addressed,
stamped, legal-size envelopes, to send you a case number and instruction sheet on how to proceed with your application under
the basis you designated on your Data Sheet application. This information will include a list of documents that you must sub-
mit to complete your waiver review application. After you have received your case number, you must write the full case num-
ber on any documentation that you submit as well as on the outside envelope of all future correspondence with this office. If
you do not write the case number on all correspondence and on the outside of the envelope, the documents you submit will
be returned to you. NOTE: Please do NOT fax or mail copies of your data sheet to the Waiver Review Division. The lock
box in St. Louis will forward your data sheet to the Waiver Review Division. If you fax or mail copies of your data sheet to the
Waiver Review Division, it will NOT be processed.

STEP 3. It is your responsibility to submit all requested documents and required letters. Once they have sent you the check list
of items necessary to complete the review of your application (Step 2 above), the Waiver Review Office will NOT follow up
on documents that have not been received. Rather, it will be your responsibility to ensure that your file is complete. You may
check on the status of your application ONLY by calling (202) 663-1600. You must have your full case number in order to
obtain the status of your case through this telephone number.

It is recommended that you submit all the requested documents at the same time. Some letters (such as a “No Objection”
statement from your government) must be submitted directly to the Waiver Review Division by the embassy. In that case, you
must request that the embassy write your full case number on the “No Objection” statement and also on the outside of the
envelope to be sent to the Waiver Review Division. You may, if the third party agrees, have all of your documents forwarded
to the Waiver Review Division through the third party. Please note, however, that ALL documents sent to the Waiver Review
Division must have your file number clearly visible on them, and on the outside of the envelope or they will be returned to
you.

STEP 4: At the conclusion of the review process, the Waiver Review Division will forward its recommendation directly to
the U.S. Citizenship and Immigration Services in the Department of Homeland Security and you will receive a copy of that
recommendation at the address listed on your data sheet. The USCIS will issue an approval of the waiver in the form of an
Approval Notice (Form 1-797), which will be mailed to the address you provided on the waiver application form.

If your application is denied, you will be notified directly.
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