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Background:  Surviving family members
of passengers killed in ski train fire in
Austria brought separate wrongful death
actions against manufacturer and operator
of train, alleging that train and train tun-
nel were improperly designed, constructed,
and maintained, as well as negligently op-
erated and promoted. After actions were
consolidated and transferred by the Judi-
cial Panel on Multidistrict Litigation for
pretrial proceedings, the United States
District Court for the Southern District of
New York, Shira A. Scheindlin, J., 220
F.R.D. 195, granted plaintiffs’ motion for
class certification. Defendants appealed.

Holding:  The Court of Appeals, José A.
Cabranes, Circuit Judge, held that ‘‘opt
out’’ requirement of Rule 23(c) did not
permit certification of class with an ‘‘opt
in’’ provision during liability stage of litiga-
tion.

Reversed and remanded with instructions
to deny class certification.

1. Federal Courts O817

The Court of Appeals reviews a dis-
trict court’s decision to certify a class for
abuse of discretion.
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2. Federal Civil Procedure O180
Rule 23(c), which contains a so-called

‘‘opt out’’ requirement, mandating that
members of a class certified under Rule
23(b)(3) be afforded an opportunity to ‘‘re-
quest exclusion’’ from that class, does not
require members of any class affirmatively
to opt into membership; nor is such an
‘‘opt in’’ provision required by due process
considerations.  U.S.C.A. Const.Amend. 5;
Fed.Rules Civ.Proc.Rule 23(b)(3), (c), 28
U.S.C.A.

3. Federal Civil Procedure O181
‘‘Opt out’’ requirement of Rule 23(c)

did not permit certification of class with an
‘‘opt in’’ provision during liability stage of
wrongful death actions brought by surviv-
ing family members of passengers killed in
ski train fire in Austria against manufac-
turer and operator of train; even if Rule 23
permitted courts to certify ‘‘opt in’’ classes
when certain circumstances proved them
necessary, ‘‘opt in’’ provision at issue was
not ‘‘necessary’’ in any objective sense, but
rather, plaintiffs defined it into necessity
by deciding to define class membership by
reference to affirmative conduct.  Fed.
Rules Civ.Proc.Rule 23(b)(3), (c), 28
U.S.C.A.

4. Federal Civil Procedure O180
Courts do not have ‘‘equitable powers’’

to certify ‘‘opt in’’ classes during liability
stage of litigation; rather, Rule 23 offers
the exclusive route to forming a class ac-
tion.  Fed.Rules Civ.Proc.Rule 23, 28
U.S.C.A.
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Before:  CARDAMONE, CABRANES,
and SOTOMAYOR, Circuit Judges.

JOS iE A. CABRANES, Circuit Judge.

Defendants Siemens Corporation, Sie-
mens AG, Waagner–Biro Binder AG in
Abwicklung, Waagner–Biro Binder Beteili-
gungs AG, WB Holding AG, Binder and
Co AG, Bosch Rexroth AG, Bosch Rexroth
Corporation, and Omniglow Corporation
(collectively, ‘‘defendants’’) appeal from the
order of the United States District Court
for the Southern District of New York
(Shira A. Scheindlin, Judge ), dated No-
vember 12, 2003, granting plaintiffs’ mo-
tion for class certification.  See In re Ski
Train Fire in Kaprun, Austria on Novem-
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ber 11, 2000, No. MDL 1428 (S.D.N.Y.
Nov. 12, 2003).  The District Court certi-
fied the class, pursuant to Fed.R.Civ.P.
23(b)(3) ‘‘for liability purposes only,’’ as
‘‘limited to the claims of heirs, beneficia-
ries and personal representatives of indi-
viduals who died in the Ski Train Fire at
Kaprun[,] Austria on November 11, 2003.’’
Id. To join this class, the District Court’s
order further required that prospective
members ‘‘opt in’’ by affirmatively consent-
ing to inclusion.  See In re Ski Train Fire
in Kaprun, Austria on November 11, 2000,
220 F.R.D. 195, 199, 209–11 (S.D.N.Y.
2003).  Defendants argue, inter alia, that
the District Court overstepped the bounds
of Rule 23 by certifying an ‘‘opt in’’ class.
We agree and therefore reverse the order
of the District Court.

BACKGROUND

The history of this case is reported in
the opinion and order of the District
Court, and we recount below only those
facts relevant to the disposition of this
appeal.  See In re Ski Train Fire, 220
F.R.D. 195.  On November 11, 2000, a
funicular 1 train caught fire inside a tunnel
near Kaprun, Austria;  155 passengers and
crew members died in the inferno.  Among
the victims were ninety-two Austrians,
thirty-seven Germans, ten Japanese, eight
Americans, four Slovenians, two Dutch-
men, a Briton, and a Czech.  Plaintiffs,
family members of the American victims,

filed various lawsuits related to the Ka-
prun tragedy in several American courts.
The Judicial Panel on Multidistrict Litiga-
tion transferred these cases to the United
States District Court for the Southern Dis-
trict of New York ‘‘for coordinated or con-
solidated pretrial proceedings.’’  See In re
Ski Train Fire in Kaprun, Austria on
November 11, 2000, 175 F.Supp.2d 1379,
1380 (J.P.M.L.2001).

In their amended complaint before the
District Court, plaintiffs sought damages,
as well as declaratory and injunctive relief,
from various entities, alleging that the
train and tunnel were improperly de-
signed, constructed, and maintained, as
well as negligently operated and promoted.
Plaintiffs also alleged, inter alia, that cer-
tain defendants fraudulently misrepresen-
ted the safety of the train and the tunnel
and intentionally inflicted emotional dis-
tress.  Most significantly for the purposes
of this appeal, plaintiffs brought their
claims ‘‘on their own behalf, and on behalf
of a class of heirs and representatives of
victims’’ of the Kaprun tragedy ‘‘who con-
sent in being included as members of the
class.’’  If certified, the plaintiffs’ class
would consequently include the heirs and
beneficiaries of foreign victims.  Plaintiffs
asked the District Court to certify this
class pursuant to Rule 23(b)(2) and
23(b)(3).2

In an amended order dated October 14,
2003, the District Court certified plaintiffs’

1. A funicular railway is a cable railway as-
cending a mountain, typically by partly or
wholly counterbalancing the weight of the
ascending car by the weight of the descending
car.  See Merriam–Webster’s Third New Inter-
national Dictionary Unabridged (1976), avail-
able at http://mwu.eb.com/mwu. According to
one writer in The New York Times, the ‘‘defin-
itive’’ online source for information about
funicular transportation is the magazine Fun-
imag, which one can find at http://www.funi-
mag.com. Joyce Cohen, Glory Days of the
Incline, Before the Decline, N.Y. Times, Mar.
23, 2000, at G8.

2. Fed.R.Civ.P. 23 provides, in part:

(a) Prerequisites to a Class Action.  One or
more members of a class may sue or be
sued as representative parties on behalf of
all only if

(1) the class is so numerous that joinder
of all members is impracticable,
(2) there are questions of law or fact
common to the class,
(3) the claims or defenses of the repre-
sentative parties are typical of the claims
or defenses of the class, and
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class pursuant to Fed.R.Civ.P. 23(b)(3),3 to
resolve ‘‘liability issues only,’’ rather than
damages.  In re Ski Train Fire, 220
F.R.D. at 199.  The class would consist of
‘‘all heirs, beneficiaries and personal repre-
sentatives of all individuals who died in the
fire who consent to inclusion.’’  Id. (inter-
nal quotation marks and emphasis omit-
ted).  ‘‘Because participation in the class
requires prospective members to take af-
firmative action’’ by first consenting ‘‘to be
bound by the judgment,’’ the District
Court certified ‘‘an ‘opt-in’ class, as op-
posed to the traditional Rule 23(b)(3) ‘opt-
out’ class.’’  Id. at 209, 211.  Defendants 4

now appeal the District Court’s certifica-
tion decision.

Defendants challenge the District
Court’s decision on four grounds.  First,
they argue that Rule 23 does not permit

certification of a class with an ‘‘opt in’’
provision.  Second, they argue that a class
of ‘‘all heirs, beneficiaries and personal
representatives’’ is unmanageable because
identifying class members would require
an individualized inquiry into each dece-
dent’s estate.  Third, defendants challenge
the suitability of the class action mecha-
nism for resolving issues of legal liability
in an accident with mass fatalities.  Final-
ly, defendants argue that the District
Court erred by certifying a class to pursue
claims of fraud and intentional infliction of
emotional distress, since such claims may
require individual determinations.

DISCUSSION

I. Standard of Review

[1] We review a district court’s deci-
sion to certify a class for abuse of discre-

(4) the representative parties will fairly
and adequately protect the interests of the
class.

(b) Class Actions Maintainable.  An action
may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied,
and in addition:

(1) the prosecution of separate actions by
or against individual members of the
class would create a risk of
(A) inconsistent or varying adjudications
with respect to individual members of the
class which would establish incompatible
standards of conduct for the party oppos-
ing the class, or
(B) adjudications with respect to individ-
ual members of the class which would as
a practical matter be dispositive of the
interests of the other members not parties
to the adjudications or substantially im-
pair or impede their ability to protect
their interests;  or
(2) the party opposing the class has acted
or refused to act on grounds generally
applicable to the class, thereby making
appropriate final injunctive relief or cor-
responding declaratory relief with respect
to the class as a whole;  or
(3) the court finds that the questions of
law or fact common to the members of
the class predominate over any questions
affecting only individual members, and

that a class action is superior to other
available methods for the fair and effi-
cient adjudication of the controversy.
The matters pertinent to the findings in-
clude:
(A) the interest of members of the class in
individually controlling the prosecution
or defense of separate actions;
(B) the extent and nature of any litigation
concerning the controversy already com-
menced by or against members of the
class;
(C) the desirability or undesirability of
concentrating the litigation of the claims
in the particular forum;
(D) the difficulties likely to be encoun-
tered in the management of a class ac-
tion.

3. The District Court denied class certification
pursuant to Rule 23(b)(2).  See In re Ski Train
Fire, 220 F.R.D. at 211–12.

4. On October 8, 2004, the District Court dis-
missed four of the defendants from the under-
lying action for lack of personal jurisdiction,
leaving only Siemens AG, Siemens Corpora-
tion, Bosch Rexroth Aktiengesellschaft, Bosch
Rexroth Corporation, and Omniglow Corpo-
ration.  See In re Ski Train Fire in Kaprun,
Austria on November 11, 2000, 342 F.Supp.2d
207 (S.D.N.Y.2004).
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tion.  See, e.g., Parker v. Time Warner
Entm’t Co., 331 F.3d 13, 18 (2d Cir.2003).
‘‘A district court ‘abuses’ or ‘exceeds’ the
discretion accorded to it when (1) its deci-
sion rests on an error of law (such as
application of the wrong legal principle) or
a clearly erroneous factual finding, or (2)
its decision—though not necessarily the
product of a legal error or a clearly erro-
neous factual finding—cannot be located
within the range of permissible decisions.’’
Zervos v. Verizon N.Y., Inc., 252 F.3d 163,
169 (2d Cir.2001) (internal citations omit-
ted).

II. An ‘‘Opt in’’ Class

[2] We first consider whether the Dis-
trict Court erred by certifying what it
described as an ‘‘opt in’’ class.  Rule 23(c)
contains a so-called ‘‘opt out’’ requirement,
mandating that members of a class certi-
fied under Rule 23(b)(3) be afforded an
opportunity to ‘‘request exclusion’’ from
that class.5  The language of Rule 23 does
not, however, require members of any
class affirmatively to opt into membership.
Nor is such an ‘‘opt in’’ provision required
by due process considerations.  See Phil-
lips Petroleum Co. v. Shutts, 472 U.S. 797,
812, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985)
(‘‘We reject [the] contention that the Due
Process Clause of the Fourteenth Amend-
ment requires that absent plaintiffs affir-
matively ‘opt in’ to the class, rather than
be deemed members of the class if they do
not ‘opt out.’ ’’).

Not only is an ‘‘opt in’’ provision not
required, but substantial legal authority
supports the view that by adding the ‘‘opt
out’’ requirement to Rule 23 in the 1966
amendments, Congress prohibited ‘‘opt in’’
provisions by implication.  Professor Ben-

jamin Kaplan of Harvard Law School, who
served as Reporter of the Advisory Com-
mittee on Civil Rules from 1960 to 1966,
and later as a Justice of the Supreme
Judicial Court of Massachusetts, explained
that the Committee rejected the sugges-
tion ‘‘that the judgment in a (b)(3) class
action, instead of covering by its terms all
class members who do not opt out, should
embrace only those individuals who in re-
sponse to notice affirmatively signify their
desire to be included TTTT’’ Benjamin Kap-
lan, Continuing Work of the Civil Commit-
tee:  1966 Amendments of the Federal
Rules of Civil Procedure (I), 81 Harv.
L.Rev. 356, 397 (1967).  He elaborated the
rationale of the Committee’s decision:

[R]equiring the individuals affirmatively
to request inclusion in the lawsuit would
result in freezing out the claims of peo-
ple—especially small claims held by
small people—who for one reason or
another, ignorance, timidity, unfamiliari-
ty with business or legal matters, will
simply not take the affirmative step.
The moral justification for treating such
people as null quantities is questionable.
For them the class action serves some-
thing like the function of an administra-
tive proceeding where scattered individ-
ual interests are represented by the
Government.  In the circumstances de-
lineated in subdivision (b)(3), it seems
fair for the silent to be considered as
part of the class.  Otherwise the (b)(3)
type would become a class action which
was not that at all—a prime point of
discontent with [the pre–1966 version of
Rule 23].

Id. at 397–98, cited with approval in
Shutts, 472 U.S. at 813 n. 4, 105 S.Ct. 2965.
Courts have generally echoed Justice Kap-

5. Rule 23(c)(2)(B) provides, in relevant part,
that notice to members of ‘‘any class certified
under Rule 23(b)(3) TTT must concisely and
clearly state in plain, easily understood lan-

guage TTT that the court will exclude from the
class any member who requests exclusion
TTTT’’
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lan’s view that ‘‘opt in’’ provisions are con-
trary to Rule 23.  See Clark v. Universal
Builders, Inc., 501 F.2d 324, 340 (7th Cir.
1974) (‘‘[T]he requirement of an affirma-
tive request for inclusion in the class is
contrary to the express language of Rule
23(c)(2)(B) TTTT’’);  Enter. Wall Paper Mfg.
Co. v. Bodman, 85 F.R.D. 325, 327
(S.D.N.Y.1980) (‘‘Rule 23(c)(2)(B) calls for
a notice that enables prospective members
to opt-out, in language strongly suggesting
the impropriety of opt-in requirements (i.e.
‘the judgment, whether favorable or not,
will include all members who do not re-
quest exclusion’).  This reading of the rule
has been accepted by most courts essen-
tially for the reasons stated by Justice
Kaplan TTTT’’).6

Admittedly, we have never squarely
held that Rule 23 prohibits certification of
an ‘‘opt in’’ class.  This is unsurprising
since it appears, as the District Court con-
cedes, 220 F.R.D. at 210, no other federal
court has explicitly certified an ‘‘opt in’’
class.  It is more common that courts have
considered whether mandatory class-mem-
ber questionnaires are permissible during
the discovery stage of a class action.
Some courts have held that such question-

naires are impermissible—precisely be-
cause they may constitute a de facto ‘‘opt
in’’ provision.  See Cox v. Am. Cast Iron
Pipe Co., 784 F.2d 1546, 1557 (11th Cir.
1986) (‘‘Used in a Rule 23(b)(2) setting, a
discovery order threatening dismissal for
non-compliance amounts to no more than
an affirmative ‘opt-in’ device—that is, it
requires passive class members to take
positive action to stay in the suit.’’);
McCarthy v. Paine Webber Group, Inc.,
164 F.R.D. 309, 313 (D.Conn.1995) (‘‘Dis-
missal of an absent class member’s claims
as sanctions for failure to answer a ques-
tionnaire is contrary to the opt-out policy
of Rule 23.’’).  Likewise, courts have hesi-
tated to require class members to file
proofs of claim before a liability determi-
nation because such a provision resembles
an ‘‘opt in’’ procedure.  See Enter. Wall
Paper, 85 F.R.D. at 327;  Abulaban v.
R.W. Pressprich & Co., 51 F.R.D. 496, 497
(S.D.N.Y.1971) (‘‘Failure to file any docu-
ment in the nature of an inclusionary re-
quest should not, in the initial stages of
the litigation, preclude a person from be-
ing considered a member of the class.’’);
see also 2–14A James Wm. Moore, et al.,
Moore’s Manual—Federal Practice and

6. Eminent authorities on the Rules agree.
See 5 James Wm. Moore, et al., Moore’s Feder-
al Practice § 23.104[2][a][ii] (3d ed.  2004)
(‘‘There is no authority for establishing ‘opt-
in’ classes in which the class members must
take action to be included in the class.  In-
deed, courts that have considered ‘opt-in’ pro-
cedures have rejected them as contrary to
Rule 23.’’);  2–14A James Wm. Moore, et al.,
Moore’s Manual—Federal Practice and Proce-
dure § 14A.23[5][f] (2004) (‘‘Federal class ac-
tion procedures do not provide for ‘opt-in’
classes in which the class members need to
take action to be included in the class.
Therefore, a class member may do nothing
and rely on the class counsel and class repre-
sentative to conduct the action, in which case
the class member is bound by the judgment.’’)
(internal citations omitted);  7B Charles Alan
Wright, Arthur R. Miller & Mary Kay Kane,
Federal Practice & Procedure § 1787, at 214

(2d ed.  1986) (‘‘The ability of a member to
secure the benefits of a successful termination
of the action without affirmatively pressing
his own claim is particularly important be-
cause it assures that small claimants who
would be unable to protect their rights
through separate suits can take advantage of
the judgment in the class action without the
burden of actually participating.  It was for
this reason that the Advisory Committee spe-
cifically rejected the notion of requiring ab-
sent class members to opt-into the action to
secure its benefits.’’) (internal citations omit-
ted);  id. at 216 (stating that ‘‘bar[ring] the
claims of the passive members unless within a
reasonable period they file a brief statement
of their intent to prove damages’’ would have
‘‘the effect of obliging absent class members
to opt-in, [which] is directly contrary to the
philosophy of Rule 23(c)(2)’’) (internal cita-
tions and quotation marks omitted).
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Procedure § 14A.23[5][b] (2004) (‘‘[A]
court may generally not require class
members to file a proof of claim form
before a liability determination, because
courts have generally found the use of
such a form to be an improper opt-in re-
quirement in violation of Rule 23(c)(2), at
least as a prerequisite to trial.’’);  7B
Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, Federal Practice & Pro-
cedure § 1787, at 216 (2d ed.1986) (noting
that ‘‘some courts have refused to author-
ize the use of a proof-of-claim form’’ be-
cause such a form may constitute an ‘‘opt
in’’ provision) (internal citation omitted).
In short, we find scant support for the
proposition that a court could ever certify
a class with an ‘‘opt in’’ provision during
the liability stage of the litigation.

Despite substantial authority indicating
that Rule 23 precludes certification of ‘‘opt
in’’ classes, the District Court relied on a
handful of cases to announce a new rule of
civil procedure, namely that ‘‘opt in’’
classes are not only permissible, but may
in fact ‘‘be necessary in certain circum-
stances.’’  In re Ski Train Fire, 220
F.R.D. at 210 (citing Robinson v. Union
Carbide Corp., 544 F.2d 1258, 1260–61 (5th
Cir.1977), and In re Crazy Eddie Sec. Li-
tig., 135 F.R.D. 39, 42 (E.D.N.Y.1991)).
The District Court reasoned that an ‘‘opt
in’’ class is ‘‘necessary’’ in this case be-
cause plaintiffs sought to certify a class
whose prospective members are defined by
their willingness ‘‘to take [the] affirmative
action’’ of ‘‘consent[ing] to be bound by the
judgment.’’  Id. at 209.  The District
Court elaborated that ‘‘[a]n ‘opt-in’ class is
necessary here because it would be unfair
to presumptively include members in a
class for which membership depends on a
waiver of a right,’’ presumably the right of
foreign class members to relitigate their
claim in foreign courts.  Id. at 209–10.
Acknowledging the novelty of certifying an

‘‘opt in’’ class under Rule 23, the District
Court also indicated that its authority to
do so could be derived from other sources.
One such source was an analogy to the
Fair Labor Standards Act (FLSA), which
provides for judgments that ‘‘bind[ ] only
those who affirmatively desire to be class
members.’’  Id. at 210.  Another asserted
source was the District Court’s ‘‘equitable
powers.’’  Id.

[3] The District Court’s certification of
an ‘‘opt in’’ class in this case was error.
Zervos, 252 F.3d at 169 (noting that legal
error is a species of ‘‘abuse of discretion’’).
First, the two cases on which the District
Court relied hardly provide clear guidance
on the issue.  The only support to be
found for the District Court’s application
of Robinson is a single sentence—and then
only if taken out of context.  The Court of
Appeals for the Fifth Circuit stated that
‘‘there are some class actions where it is
necessary for class members who do not
opt out to take some affirmative action as
a condition of ultimate recovery,’’ 544 F.2d
at 1260 (internal quotation marks omitted),
but then immediately continued:  ‘‘The key
word here is ‘ultimate.’  TTT Although
there may be some TTT actions in which
unnamed individual plaintiffs will have to
come forward to establish their entitle-
ment to portions of the recovery, such
requirement should not be imposed upon
them until necessary for adjudicationTTTT

Opting in was not necessary before the
determination of liability.’’  Id. at 1260–61
(emphasis added).  In other words, in rely-
ing on Robinson, the District Court ig-
nored the critical difference between, on
the one hand, requiring an individual to
take affirmative action to join a class for
liability determination purposes and, on
the other hand, requiring a class member
to take action (such as filling out a claim
form) in order to obtain the ultimate re-
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lief.7  The former is an ‘‘opt in’’ provision
and the latter is not, since a class member
who fails to obtain ultimate relief because
he did not fill out a claim form is nonethe-
less still a class member.  Judge Wisdom’s
concurring opinion in Robinson explained
this distinction:  ‘‘The supplemental notice
in this case does not violate the amend-
ment to Rule 23(c)(2) because it does not
require members to opt-into the class ac-
tion in order to be bound by itTTTT The
supplemental notice, directed only to those
members who had not excluded them-
selves, merely conditioned the receipt of
individualized non-injunctive relief on the
submission and proof of the claim for such
relief.’’  Id. at 1262 (Wisdom, J., concur-
ring);  cf.  7B Wright, Miller & Kane
§ 1787, at 217 (recognizing that class
‘‘members should not be barred from as-
serting their rights simply because they
failed to demonstrate at the outset of the
action that their claims had some validity,’’
even though, ‘‘once defendant’s liability is
established, the court may be justified in
TTT requiring class members to file state-
ments of their claims and barring those
not presented at that time’’).

Crazy Eddie is likewise unavailing.  In
that case, a district court denied a request
to send an information statement to puta-
tive class members, citing sources that
counsel against certifying ‘‘opt in’’ classes.
135 F.R.D. at 42.  Then, in a brief unsup-
ported comment, the court added:  ‘‘Cir-
cumstances may require a court to depart
from the spirit of the Federal Rules and
impose what amounts to an opt in require-

ment.  Those special circumstances are
not present in this case.’’  Id. The Crazy
Eddie court offered no guidance, however,
on circumstances when ‘‘opt in’’ classes
may prove appropriate.  It can thus hardly
sustain the weight of the District Court’s
unprecedented legal conclusions here.

Second, even assuming for the argument
that Rule 23 permits courts to certify ‘‘opt
in’’ classes when ‘‘certain circumstances’’
prove them ‘‘necessary,’’ In re Ski Train
Fire, 220 F.R.D. at 210, the District Court
clearly erred in defining such circum-
stances. According to the Court, the ‘‘opt
in’’ provision was rendered necessary in
this case by plaintiffs’ decision to define
class membership by reference to affirma-
tive conduct—their affirmative ‘‘consent to
being included.’’  The ‘‘opt in’’ provision
was not, therefore, necessary in any objec-
tive sense;  rather, it was necessary only
because plaintiffs defined it into necessity.
The District Court’s approach would thus
authorize ‘‘opt in’’ classes well beyond the
narrow confines of current Rule 23 juris-
prudence by rubber-stamping plaintiffs’
‘‘opt in’’ requests.

On appeal, plaintiffs suggest three addi-
tional reasons why an ‘‘opt in’’ class ‘‘was
appropriate in this action.’’  Appellees’ Br.
at 14.  ‘‘First, non-American Class mem-
bers must accept the risk that, if they are
required to litigate damages in their own
countries [and if these foreign courts de-
cline to recognize the liability judgment of
American courts], an American judgment
may only be evidence of a Defendant’s

7. Plaintiffs fall into the same trap in this ap-
peal.  They principally rely on cases—for ex-
ample, Kyriazi v. Western Electric Co., 647
F.2d 388 (3d Cir.1981)—where courts re-
quired class members to take affirmative ac-
tion to obtain ultimate relief.  See id. at 392
(‘‘The proof of claim procedure employed by
the district court was not novel.  The consen-
sus among courts and commentators is that
such an inquiry after a judgment establishing

liability is not prejudicial and can serve as an
essential aid in the efficient control of a com-
plex class action suit.’’) (emphasis added).
By contrast, in the instant case, the District
Court would require absent plaintiffs to take
affirmative action in order to join a class
formed ‘‘with respect to liability issues only.’’
In re Ski Train Fire, 220 F.R.D. at 199 (em-
phasis omitted).
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liability.’’  Id. This argument has essential-
ly the same flaw as the District Court’s
argument—the purported necessity of the
‘‘opt in’’ provision is a function not of the
circumstances of this case, but of the par-
ticular litigation strategy that plaintiffs
chose to pursue.  ‘‘Second, the opt-in pro-
cedure avoided any question as to whether
Class members received adequate notice—
another issue likely to arise in internation-
al class actions’’;  and ‘‘[t]hird, the opt-in
procedure assured that absent Class mem-
bers desired to be represented by Class
Counsel—a concern that often arises in the
context of serious personal injury claims.’’
Id. Whatever the merits of these two argu-
ments, they would expand the use of ‘‘opt
in’’ provisions far wider than the present
Rule 23 jurisprudence conceivably contem-
plates.  After all, adequate notice and sat-
isfactory class representation are salient
issues in most class actions.

In short, we cannot envisage any cir-
cumstances when Rule 23 would authorize
an ‘‘opt in’’ class in the liability stage of a
litigation. But even if circumstances neces-
sitating the certification of such a class
could be shown, neither the District Court
nor plaintiffs have done so in the case
before us.

Nor does the District Court’s analogy to
the FLSA provide support for this novel
reconstruction of Rule 23.  The Court is
correct that, unlike Rule 23, the FLSA
provides that ‘‘[n]o employee shall be a
party plaintiff to any such action unless he
gives his consent in writing to become such
a party and such consent is filed in the
court in which such action is brought.’’  29
U.S.C. § 216(b);  see also De Asencio v.
Tyson Foods, Inc., 342 F.3d 301, 306 (3d
Cir.2003) (‘‘The principal difference be-
tween FLSA class actions and Fed.
R.Civ.P. 23 class actions is that prospec-
tive plaintiffs under the FLSA must con-
sent to join the class.’’).  The District

Court, however, was asked to certify a
class under Rule 23, not under the FLSA.
See Grayson v. K Mart Corp., 79 F.3d
1086, 1096 n. 12 (11th Cir.1996) (‘‘[I]t is
clear that the requirements for pursuing a
§ 216(b) class action are independent of,
and unrelated to, the requirements for
class action under Rule 23 of the Federal
Rules of Civil Procedure.’’).  If anything,
the language of the FLSA suggests that,
should Congress seek to authorize certifi-
cation of ‘‘opt in’’ classes, it can do so with
unambiguous language.  All parties con-
cede that Rule 23 contains no such lan-
guage.

[4] Lastly, the District Court errone-
ously invoked its ‘‘equitable powers.’’
That Rule 23 does not authorize ‘‘opt in’’
classes is ‘‘immaterial,’’ the Court held,
because courts have ‘‘equitable powers’’ to
certify such classes.  In re Ski Train Fire,
220 F.R.D. at 210.  Contrary to the Dis-
trict Court’s assertion, Rule 23 offers the
exclusive route to forming a class action.
See Amchem Prods., Inc. v. Windsor, 521
U.S. 591, 620, 117 S.Ct. 2231, 138 L.Ed.2d
689 (1997) (‘‘[O]f overriding importance,
courts must be mindful that [Rule 23] as
now composed sets the requirements they
are bound to enforce.  Federal Rules take
effect after an extensive deliberative pro-
cess involving many reviewers TTTT The
text of a rule thus proposed and reviewed
limits judicial inventiveness.’’);  In re Visa
Check/MasterMoney Antitrust Litig., 280
F.3d 124, 135 (2d Cir.2001) (stating that ‘‘a
trial court must conduct a ‘rigorous analy-
sis’ to ensure that the prerequisites of
Rule 23 have been satisfied before certify-
ing a class’’).  Any putative ‘‘opt in’’ class,
assuming such classes are permitted at all,
must still satisfy the requirements of Rule
23.  Plaintiffs have not demonstrated that
the facts of this case permit the certifica-
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tion of an ‘‘opt in’’ class that comports with
Rule 23.

We therefore hold that the District
Court erred in granting plaintiffs’ request
to certify a class with an ‘‘opt in’’ provision.
Since plaintiffs’ amended complaint de-
fined prospective members by reference to
their affirmative consent to inclusion in the
class—and since the District Court con-
cluded that the ‘‘opt in’’ feature is ‘‘neces-
sary’’ to effectuate plaintiffs’ class certifi-
cation request, In re Ski Train Fire, 220
F.R.D. at 209–10—we remand the cause to
the District Court with instructions to en-
ter an order denying class certification.8

Accordingly, we need not reach defen-
dants’ other arguments purporting to show
why class certification was inappropriate in
this case.

CONCLUSION

For the reasons stated above, we hold
that the District Court erred by certifying
an ‘‘opt in’’ class pursuant to Rule 23(b)(3).
The judgment of the District Court is
therefore reversed, and the cause is re-
manded to the District Court with instruc-

tions to enter an order denying plaintiffs’
motion for class certification.
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8. We also have significant doubts whether
without the ‘‘opt in’’ provision—or perhaps
even with that provision—plaintiffs’ class is
‘‘superior to other available methods for the
fair and efficient adjudication of the contro-
versy,’’ as Rule 23(b)(3) would require it to
be.  The District Court observed that ‘‘non-
American plaintiffs will be unable to bring
their damages actions against the foreign de-
fendants in the United States because there is
no diversity jurisdiction over a foreign plain-
tiff suing a foreign defendant in the United
States.’’  In re Ski Train Fire, 220 F.R.D. at
207 n. 19. Austrian courts, where such dam-
ages actions would likely be resolved, are,
however, ‘‘not bound by judgments of Ameri-
can courts.’’  Id. at 209.  In light of these
conclusions, defendants understandably ar-
gued that a class action in American courts
on behalf of foreign victims would be merely
advisory and therefore not superior to other
methods of adjudication.  The District Court
declined to credit this concern, arguing that

plaintiffs have ameliorated the potential
preclusion problems by conditioning partic-
ipation in this class action on each class
member’s agreement to be bound by a final
determination on the merits as to liability.
Therefore, even if plaintiffs ultimately are
disappointed with the result of the United
States litigation, they will be precluded
from re-litigating their claims against these
defendants in Austria or any other jurisdic-
tion.  Thus, a verdict of no liability from a
United States court will give defendants
complete finality.

Id. at 209.  Thus, the District Court relied, at
least in part, on the ‘‘opt in’’ provision of the
plaintiffs’ class when it certified that class
under Rule 23(b)(3).  Since we now hold that
the ‘‘opt in’’ provision here violated Rule 23,
we need not decide whether the District Court
correctly found that the provision resolved
concerns about the asserted inefficiency of the
proposed class.


