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A
RNE Duncan has an opportu-
nity to do more for a generation 
of youngsters than any educa-
tion secretary in history, and my 
strong sense is that he is going to 

make the most of it.
The 44-year-old former Chicago school su-

perintendent, a basketball buddy of President 
Obama’s, has been handed a fortune — $100 
billion or more in the economic stimulus 
bill — that none of his predecessors since the 
department was created by Jimmy Carter has 
ever imagined seeing.

Most of that money will go directly to 
states and school districts to help them avoid 
the teacher layoffs and college tuition hikes 
this sickening economic slump is forcing on 
almost everyone. When the nation’s governors 
met in Washington two weeks ago, I heard 
near-universal gratitude from Republicans 

as well as Democrats that this help is on the 
way. Duncan says his goal is to start moving 
the money out of Washington in 30 to 45 days, 
because he knows how badly it is needed from 
coast to coast.

But then, he says, in phase two he will have 
a chance to use the remainder of his allocation 
— probably $15 billion or more — to begin le-
veraging the school reforms that could lift the 
prospects for an entire generation of kids.

 Duncan is the first secretary to combine 
hands-on experience in turning around a ma-
jor school system and a checkbook that will 
compel attention for his ideas.

What he wants to do with this fortuitous 
opportunity, he said during a visit to The 
Washington Post last week, is less to promote 
his own or President Obama’s prescriptions 
for the schools, than to put his considerable 
influence and bankroll behind one of the most 

promising notions in American education: a 
state-level compact to transform the schools.

Ever since the “standards revolution” be-
gan two decades ago, when the first President 
Bush was in office, the traditional American 
preference for local control of the schools 
has blocked serious consideration of the kind 
of national education standards most other 
advanced countries employ. When the second 
President Bush passed his landmark educa-
tion bill, No Child Left Behind, he said each 
state should decide for itself what constituted 
“competence” in its high school grads.

Increasingly, as Duncan said, employers, 
colleges and students themselves have come 
to realize that in a competitive world econo-
my, having 50 different standards consigns 
many youngsters to failure.

 In recent years, a variety of power centers, 
including the Council of Chief State School 
Officers, the National Governors Association 
and, most notably, Achieve, a business-backed 
school reform group, have been encouraging a 
movement among the states to set uniform 
high standards for themselves without dicta-
tion from Washington.

That is the trend Duncan hopes to spur to 
the level of transformation. He said he plans 
to offer competitive grants to eight, 10 or 12 
states that are ready to develop world-class 

standards for their schools — and measure 
progress in meeting them.

There’s much more to it than that, of 
course: a readiness to support experiments 
in longer school days, longer school years, 
improvements in recruiting and paying teach-
ers — and a method to weed out the duds, as 
Duncan did controversially in Chicago.

Does he have the backbone to fight this 
battle against all the forces protecting the 
status quo? I think so. He came to his passion 
for education through his mother, a Univer-
sity of Chicago faculty wife who hauled her 
young children along to the tutoring academy 
she started and still runs in dirt-poor areas of 
Chicago’s South Side.

Duncan speaks enthusiastically about 
some of the success stories that began there 
and scornfully of those who use the poverty 
of students as an excuse for schools that fail 
to teach.

He has the background and motivation 
to help change the education system, and, 
thanks to this awful recession, he has the re-
sources as well.

Broder, a Pulitzer Prize-winning political 
reporter, writes a nationally syndicated 
column from Washington, D.C. (davidbroder@
washpost.com)
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T
HE Supreme Court 
last week ended an 
acrimonious bat-
tle between large 
pharmaceutical 

companies and patients in-
jured by inadequately labeled 
prescription drugs.  The court 
in Wyeth v. Levine ruled that 
a Vermont jury could hold 
one of the world’s largest 
drug companies accountable 
for the expense and pain that 
a professional guitarist and 
pianist suffered when its anti-
nausea drug caused her to 
lose her right hand.

The court’s 6-3 holding 
marks a surprisingly solid vic-
tory for patients on an issue 
that has occupied state and 
federal courts since the early 
days of the George W. Bush 
administration — whether 
federal regulation of prescrip-
tion drugs “pre-empts” law-
suits in state courts over drug 
safety.

The opinion is also a rare 
win for consumers in the 
broader “pre-emption war” 
that has been raging in Con-
gress and the courts over 
whether federal regulatory 
agencies should trump local 
juries.  

The war continues in other 
areas where federal agencies 
regulate potentially danger-
ous products, set standards 
for airline, railroad and motor 
carrier safety, and attempt to 
protect consumers from un-
scrupulous banks and credit 
reporting agencies.  But the 
Supreme Court’s well-rea-
soned opinion should make 
federal bureaucracies think 
twice before concluding that 
they are the only game in 
town.

The jury in Wyeth  v. 
Levine found that the drug’s 
label did not adequately warn 
the physician’s assistant who 
administered it about the dan-
gers posed by the technique 
she used to inject it.  The label 
mentioned that the technique 
could cause a severe reaction 
if the drug entered an artery 

instead of a vein, but the 
jury found that the warning 
was inadequate and that the 
assistant would have used a 
far less dangerous alterna-
tive technique if adequately 
warned.

Wyeth pointed out that 
the Food and Drug Admin-
istration had over the years 
approved the drug’s label and 
several modifications, but 
the jury was not persuaded 
that FDA approval alone en-
sured that the label’s warning 
was adequate.  Indeed, the 
evidence demonstrated that 
in the years following FDA 
approval, many similar am-
putations had resulted, and 
yet Wyeth had not submitted 
a clearer or more dramatic 
warning for FDA approval.  
For its part, FDA lacked au-
thority to require Wyeth to 
change its label even in light 
of this clear indication that 
the existing label was not 
working.

On appeal, Wyeth pulled 
out its ace in the hole, assert-
ing that the jury’s finding 
was irrelevant because the 
FDA’s approval of the label 
pre-empted any claim by any 
plaintiff that it was inad-
equate.  

The U.S. Constitution pro-
vides that federal law is the 
“supreme law of the land.”  
State laws therefore must 

yield to federal laws when 
they conflict.  In deciding 
whether such conflicts exist, 
a court must ascertain the 
intent of Congress in enacting 
the law that empowers the 
federal agency to act.  

In this case, the relevant 
federal statute did not explic-
itly address the question of 
pre-emption, so Wyeth ar-
gued that the pre-emption 
was implied because it was 
impossible for the company 
to comply with both its duty 
to use the federally approved 
label and the asserted com-
mon law duty to use a more 
stringent warning.

The Supreme Court 
brushed the argument aside, 
noting that, under FDA regu-
lations, the company was free 
to add a more stringent warn-
ing unilaterally, and making 
clear that if Congress wanted 
the federal statute to pre-
empt state tort laws, it could 
easily have said so on one of 
the many occasions that it 
had revisited the statute.  

The court also rejected 
Wyeth’s argument that allow-
ing juries to entertain such 
claims would hamper the 
broader objectives of the fed-
eral statute.  Indeed, it not-
ed that the FDA had always 
welcomed state common law 
actions right up until it sud-
denly changed its position in 

2006.  
Throughout its opinion, 

the court stressed that the 
“manufacturer bears respon-
sibility for the content of its 
label at all times.”  In our civil 
justice system, innocent peo-
ple generally have recourse to 
state courts to hold compa-
nies accountable when they 
shirk their legal responsibili-
ties.  The court wisely pre-
vented Wyeth from palming 
off its responsibility to warn 
doctors and patients onto an 
overworked and underfunded 
federal agency that had been 
more concerned with meeting 
industry demands for rapid 
new drug approvals than with 
protecting patients from dan-
gerous drugs.

Federal agencies and state 
courts have complementary 
roles to play in protecting 
consumers from dangerous 
products and activities.  The 
decision in this case is a wel-
come sign that the Supreme 
Court will allow both of them 
to remain on the stage.

McGarity is a professor of law 
at The University of Texas 
at Austin, a member scholar 
of the Center for Progressive 
Reform, and the author of 
“The Pre-emption War: When 
Federal Bureaucracies Trump 
Local Juries,” (Yale Univ. 
Press 2008). 
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drug company
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for patient safety
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T H E  P R E E M P T I O N  W A R

DAVID S. BRODER says the new educa-
tion secretary is backing a trend to en-
courage states to establish uniform high 
standards for themselves.

troops to more than a dozen 
Mexican states. The govern-
ment has also demonstrated 
its muscle with dramatic in-
creases in spending to more 
than $2.5 billion in 2007 and 
to more than $4 billion in 
2008 to improve public se-
curity and counter the cartel-
led violence. 

 We’ve also seen the Mexi-
can government extradite a 
record number of cartel lead-
ers and criminals to the U.S. 
to stand trial.

There is an unfortunate 
reality in the Mexican gov-
ernment’s increased commit-
ment to rid the nation of car-
tels, drugs and corruption. 
More than 5,500 innocent 

lives were lost last year alone 
in cartel-related violence. 
And, our U.S. border states 
have seen the war spill into 
U.S. communities.

 We cannot shy away from 
the fight because the level 
of violence is fast becoming 
tragic in its scope and size, 
especially when we — as a 
nation — play a pivotal role in 
the crisis Mexico is battling.

Mexico would not be the 
center of cartel activity, or be 
experiencing this level of vio-
lence, were the United States 
not the largest consumer of 
illicit drugs and the main 
supplier of weapons to the 
cartels. 

We have a responsibility 
to fight this war together, or 

we will fail together.
The Merida Initiative, a 

$1.4 billion commitment by 
the United States to Mexico, 
ushered in a new era of co-
operation on security issues 
between the two nations.  
This landmark bilateral ini-
tiative will strengthen exist-
ing law enforcement coop-
eration, intelligence sharing, 
and provide new equipment 
for Mexican forces to use to 
better confront the common 
threat of drug trafficking and 
other transnational organized 
crime. 

But, the Merida Initiative 
must be fully funded by Con-
gress.  And, at a time when 
our own economic woes beg 
for action by the federal gov-

ernment, we should not, we 
cannot, cast aside the Merida 
Initiative as a policy distrac-
tion or budget extravagance.  
To the contrary, the Merida 
Initiative is a necessity for 
the region.  Our leaders must 
provide full funding quickly 
and move law enforcement 
tools into the field immedi-
ately to win this war.

Instead of agreeing with 
those in the United States 
and elsewhere who are quick 
to suggest Mexico is a failed 
state, President Obama 
should forcefully lead and 
imbue the relationship with 
his trademark hope and with 
action indicative of a partner 
in a war that we must fight 
and win together.
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times. 
The recent sale of city debt 

to Harris County, reported in 
this newspaper, is a good ex-
ample. Here are the facts.

When financing public 
projects, the city commonly 
borrows using short-term in-
struments then watches the 
market for the best opportu-
nity to convert to attractive 
long-term fixed-rate financ-
ing. Last fall, when the credit 
markets all but dried up and 
several banks either failed 
or were struggling, Mayor 
Bill White and I announced 
we would pursue various fi-
nancing alternatives to keep 
projects on track but interest 
rates paid on the city’s debt 
as low as possible. Financing 
through other governmental 
entities is one alternative that 
we have employed success-
fully. For example, the city 
has purchased the debt of 
(loaned money to) our gov-
ernmental partners at Metro 
and Harris County. Likewise, 
Harris County and Metro 
have purchased the city’s 
debt. In addition, new rules 
adopted by the Internal Rev-
enue Service allow the city’s 
own investment portfolio to 
invest in city debt, which 
we are doing. Currently, the 
city’s investment portfolio 
holds about $229 million of 
city debt. This is possible 
because the city maintains 
segregated funds. 

It was the sale of $110 
million of city debt to Harris 
County at 6.7 percent interest 
last November that gener-
ated the two recent news 
articles. The interest rate 
on this transaction is higher 
than we would like, but it is 
not out of the ordinary and it 
is far less than the 15 percent 
rate offered elsewhere in the 
market. The debt held by 
Harris County represents a 
very small portion of the $2.5 
billion in variable rate debt 
the city currently has out-
standing. These notes carry 
very attractive interest rates 
averaging less than 1.5 per-
cent. Clearly, they have been 
a good option for the city. In 
fact, an analysis of the last 
decade shows variable rate 
financing has saved Houston 
taxpayers a total of $277 mil-
lion over comparable fixed-
rate financing. Due to the 
market volatility and ongoing 
difficulties in the banking 
industry, we are taking some 
hits right now. However, the 

savings amassed over the long 
term far exceed the increased 
costs the city is experiencing 
in the short term. 

On the investment side of 
the ledger, we have profited 
from helping our governmen-
tal partners. A $12 million 
investment in Harris County 
Flood Control District debt 
had a rate of return rang-
ing from 6.25 percent to 8 
percent and our purchase of 
$30 million of Metro debt 
yielded an interest rate of 
about 4 percent. For both of 
these deals, the city was on 
the receiving end of the inter-
est payments, meaning the 
interest was paid to us. We 
also make a profit when we 
invest in our own debt. Cur-
rently, those investments are 
paying interest of 1.5 percent 
to 2 percent. By comparison, 
more traditional investment 
options are yielding interest 
of less than 1 percent. 

It is important to under-
stand that whether we invest 
in our own debt or seek 
financing from another gov-
ernmental entity, these trans-
actions represent transfers 
of public dollars from one 
government to another. It is 
the taxpayers who reap the 
investment earnings or the 
savings in interest paid. The 
city reaps the benefit of being 
able to continue the business 
of local government, which 
in turn helps the local econ-
omy and keeps our residents 
working. 

These intergovernmental 
financial transactions have 
been instrumental in helping 
the city, county and Metro 
avoid paying higher interest 
rates while reducing their 
exposure to two banks that 
have been at the root of re-
cent problems regarding por-
tions of the local public debt 
financed with variable rate 
demand notes. We have al-
ways invested in governmen-
tal debt like Treasury bonds, 
just like many Houstonians 
who have made private in-
vestments. This is because 
they are viewed as having 
fairly low risk. 

Municipal finance can be 
very complex, but the over-
riding principle is simple: 
a disciplined focus on the 
long-term financial health of 
the city. Experts in the indus-
try agree with our strategies, 
giving the city an excellent 
credit rating and characteriz-
ing our decisions as “fiscally 
responsible.”

FINANCE: Houston 
in strong 
debt position
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