
Corfield v. Coryell and the Privileges and 

Immunities of American Citizenship*

Justice Bushrod Washington’s famous discussion in Corfield v. Coryell1

of the meaning of the Privileges and Immunities Clause2 is, as Charles 

Fairman remarked, “certainly one of the most famous pronouncements ever 

made in a circuit court.”3  The fame of Washington’s decision is well-

deserved, for it was long considered the authoritative interpretation of the 

Privileges and Immunities Clause.4  His discussion of the clause was one of 

the first offered by a federal court.  He was surely capable of undertaking 

such initiatory interpretation, as he was no doubt aware of the original under-

standing of the clause.  He had studied law with James Wilson (whom he 

replaced on the Supreme Court in 1798) and had been a member of the 

Virginia ratifying convention, where he had voted with James Madison, John 

Marshall, and others in favor of the Constitution.5  In fact, his 

pronouncement in Corfield represents one of the few elaborate interpretations 

of the Privileges and Immunities Clause left by anyone who participated in 

the adoption of the Constitution.6
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1. 6 F. Cas. 546, 551–52 (C.C.E.D. Pa. 1823) (No. 3,230). 

2. U.S. CONST. art. IV, § 2, cl. 1 (“The Citizens of each State shall be entitled to all Privileges 

and Immunities of Citizens in the several States.”). 

3. Charles Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The 

Original Understanding, 2 STAN. L. REV. 5, 10 (1949). 

4. See Adam J. Rosen, Slaughtering Sovereignty: How Congress Can Abrogate State Sovereign 
Immunity to Enforce the Privileges or Immunities Clause of the Fourteenth Amendment, 11 TEMP.

POL. & CIV. RTS. L. REV. 111, 130 n.102 (2001) (characterizing Corfield as the “premier case of the 

antebellum period” explaining privileges and immunities); Douglas G. Smith, A Lockean Analysis 

of Section One of the Fourteenth Amendment, 25 HARV. J.L. & PUB. POL’Y 1095, 1158 (2002) 

(referring to the Corfield opinion as the “most widely-cited enumeration” of privileges and 

immunities at the time of the Fourteenth Amendment’s adoption); see also Seth F. Kreimer, Lines in 

the Sand: The Importance of Borders in American Federalism, 150 U. PA. L. REV. 973, 1001–02 

(2002) (arguing that modern cases reaffirm Justice Washington’s interpretation of privileges and 

immunities). 

5. George W. Goble, Bushrod Washington, in 10 DICTIONARY OF AMERICAN BIOGRAPHY pt. 

1, 508–09 (Dumas Malone ed., 1964).  [hereinafter DICTIONARY OF AMERICAN BIOGRAPHY]. 

6. Although Alexander Hamilton stated that the Privileges and Immunities Clause might be the 

very “basis of the Union,” THE FEDERALIST NO. 80, at 478 (Alexander Hamilton) (Clinton Rossiter 

ed., 1961), the Founders generally refrained from providing any detailed exposition of this 

provision, even during the framing and ratification of the Constitution.  The only exceptions with 

which I am familiar are Hamilton’s remarks in the Federalist Papers, id.; James Madison’s brief 
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Washington’s Corfield opinion not only served as a leading interpretive 

authority for the Privileges and Immunities Clause, but also greatly 

influenced the drafting of the later Privileges or Immunities Clause of the 

Fourteenth Amendment.7  In the minds of the drafters of that Amendment, 

Corfield provided the most authoritative interpretation of the expression 

“privileges and immunities of citizens.”8  Indeed, Washington’s 

pronouncement was the legal authority to which the congressional framers 

most frequently appealed in describing the constitutional privileges of 

citizenship.9  Most notably, while introducing the proposed Amendment to 

the Senate, Jacob Howard explained the import of the “privileges and 

immunities of citizens” secured therein by means of a lengthy quotation from 

Corfield.10

Washington’s exposition of “privileges and immunities of citizens” is, 

therefore, essential to American constitutional studies, for it provides 

evidence crucial to any inquiry into the roots of two different clauses of the 

Constitution: the Privileges and Immunities Clause of Article IV and the 

Privileges or Immunities Clause of the Fourteenth Amendment.  Through 

Corfield, Washington both became the leading judicial expounder of the 

former provision and posthumously influenced the drafting of the latter.  

Surely, if one is to understand the history of the privileges of citizenship, as 

guaranteed in both the original and the amended Constitution, one must 

understand Corfield.

Despite the compelling significance of the case, legal scholars have 

largely failed to give Corfield much attention.  Even in studies devoted to the 

Privileges and Immunities Clause, discussions of the case generally cover no 

discussion in the same, THE FEDERALIST NO. 42, at 269–70 (James Madison) (Clinton Rossiter ed., 

1961); claims by two Anti-Federalists that the clause would, in conjunction with Article III, Section 

2, render the federal courts’ jurisdiction limitless, FEDERAL FARMER NO. 18 (1788), reprinted in 2

THE COMPLETE ANTI-FEDERALIST 346–47 (Herbert J. Storing ed., 1981) and BRUTUS NO. 12

(1788), reprinted in 2 THE COMPLETE ANTI-FEDERALIST, supra, at 427; Samuel Chase’s opinion in 

Campbell v. Morris, 3 H. & McH. 535, 553–54 (Md. 1797) (discussed infra text accompanying 

notes 68–82); and Washington’s Corfield opinion (discussed infra Part V). 

7. “No State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States. . . .”  U.S. CONST. amend. XIV, § 1. 

8. See Timothy Sandefur, The Right to Earn a Living, 6 CHAP. L. REV. 207, 228 (2003) 

(explaining that Senators Howard and Trumbull, two of the amendment’s framers, referred to 

Justice Washington’s discussion of privileges and immunities when explaining that clause); Smith, 

supra note 4, at 1158–59 (noting that many commentators have pointed out that Senator Howard’s 

extensive quotation from Corfield in introducing the Fourteenth Amendment indicates the opinion’s 

relevance).

9. See, e.g., Index to THE RECONSTRUCTION AMENDMENTS’ DEBATES 754–56 (Alfred Avins 

ed., 1967) [hereinafter DEBATES] (indicating that, in this compilation of congressional debates, 

Corfield was one of the most frequently cited cases). 

10. CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866).  In introducing the excerpt from Corfield,

Howard remarked that “[i]t would be a curious question to solve what are the privileges and 

immunities of citizens of each of the States . . . .  But we may gather some intimation . . . by 

referring to a case adjudged many years ago in one of the circuit courts of the United States by 

Judge Washington . . . .”  Id.
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more than a few pages.11  In sum, Corfield v. Coryell remains a famous, 

important, but largely unexamined constitutional case. 

It is the purpose of this Note to provide, for the first time, a close 

analysis of Justice Washington’s famous remarks.  After surveying the 

scholarly treatment of Corfield in Part I, I begin the study with a sketch of 

the understanding of the Privileges and Immunities Clause that prevailed 

before Corfield.  In Part II, I briefly examine the Framers’ understanding of 

the provision; in Part III, I discuss some of the important questions that the 

Framers left unanswered; and, in Part IV, I survey the ways in which courts 

grappled with the clause prior to the Corfield decision.  In Part V, the longest 

part, I present a detailed analysis of Justice Washington’s opinion.  In the 

concluding part, I consider in what way this opinion sheds light on the 

original understanding of the Privileges or Immunities Clause of the 

Fourteenth Amendment. 

I. The Limited Scholarship on Corfield

In large part, the failure by scholars to give Corfield any careful 

attention is due to the fact that, for the courts, Washington’s pronouncement 

no longer carries the authority that it once enjoyed.  Writing in 1823, he 

seems to have interpreted the Privileges and Immunities Clause in light of the 

now-abandoned, but then-prevalent, natural-rights theory.  Accordingly, he 

sought the meaning of “privileges” and “immunities,” not simply in the posi-

tive law of the states, but also in certain purportedly universal principles: he 

ruled that the privileges to which citizens were entitled under the clause were 

those which were “in their nature, fundamental; which belong[ed], of right, 

to the citizens of all free governments.”12  Yet in the decades following the 

Civil War, the Supreme Court abandoned this natural-rights reading and 

replaced it with a strictly anti-discriminatory construction.  Beginning in 

11. See, e.g., W. J. Meyers, The Privileges and Immunities of Citizens in the Several States, 1 

MICH. L. REV. 286, 290–92 (1903) (noting that Judge Washington’s “statement of the rights 

comprehended by the terms ‘privileges and immunities’” did not have “considerable influence upon 

the subsequent decisions of the courts”); ROGER HOWELL, THE PRIVILEGES AND IMMUNITIES OF 

STATE CITIZENSHIP 18–20 (Johns Hopkins Univ. Studies in Historical and Political Science, Series 

36, no. 3, 1918) (noting that all of the privileges discussed in the Corfield opinion were “since held 

to be secured to the citizens of the several States” because the individual States granted those rights 

to their own citizens); Brainerd Currie & Herma Hill Schreter, Unconstitutional Discrimination in 

the Conflict of Laws: Privileges and Immunities, 69 YALE L.J. 1323, 1335–37 (1960) (criticizing 

Judge Washington’s discussion of the Privileges and Immunities Clause in Corfield); Johathan 

Varat, State “Citizenship” and Interstate Equality, 48 U. CHI. L. REV. 487, 512 n.101 (1981) 

(confining the discussion of Corfield to a footnote although the study of the provision is over one 

hundred pages).  For somewhat longer treatments, see L. H. LARUE, LIBERTY, EQUALITY,

PRIVILEGES, IMMUNITIES: LOST KNOWLEDGE 32–38 (Washington & Lee Public Law and Legal 

Theory Research Paper Series, Working Paper No. 00-4, 2000), available at http://papers.ssrn.com/ 

abstract_id=247655; DAVID SKILLEN BOGEN, PRIVILEGES AND IMMUNITIES: A REFERENCE GUIDE

TO THE UNITED STATES CONSTITUTION 23–27 (2003). 

12. Corfield v. Coryell, 6 F. Cas. 546, 551 (C.C.E.D. Pa. 1823) (No. 3,230). 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 1200
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


