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Preface

An extraordinary conference took place at the University of Texas in April 2006.
Entitled “Opening Up a Closed World: What Constitutes Effective Prison Oversight?,” the
invitation-only conference brought together 115 of the world’s leading experts to discuss ways to
make prisons and jails more transparent and accountable for the protection of human rights. The
group included 20 percent of the nation’s corrections directors, as well as prisoners’ rights
advocates, attorneys, policymakers, judges, scholars, former prisoners, and prison monitors.
Participants came from all over the United States, as well as from England, Sweden, the
Netherlands, and Canada. This event represented the first opportunity in this country to discuss
in-depth the topic of independent oversight of prisons. This is an increasingly important issue,
given the vast numbers of prison beds in the United States, the enormous funds spent on
imprisonment, and the decreasing ability of the courts to handle prisoner litigation. There is a
pressing need to have effective mechanisms that provide routine monitoring of conditions in
prison facilities and that report publicly on those conditions.

As the organizer and chair of this conference, I wanted this event to be a stimulus for a
movement to develop effective prison oversight mechanisms in this country. The United States
is far behind the rest of the world when it comes to requiring such independent oversight.
Various conference participants committed to taking steps both large and small to further the
objective of enhancing correctional oversight. My own goal was to increase public awareness of
the need for prison oversight and to ensure that resources are available for those who need more
information about this very complex subject. Towards this end, I offer this revised volume of
conference proceedings and make it widely available through posting on an updated version of
the conference website that is intended to be an online resource on correctional oversight.

The website—www.utexas.edu/lbj/prisonconference—also contains video footage of
each presentation made at the conference. Anyone can be a virtual participant in this
extraordinary event. But at the same time, those videos are lengthy and having a written record
of the discussions is invaluable. Thus, with the help of my students, I have produced these
detailed summaries of each conference session. I hope readers will find these summaries of
value in their work.

Another important resource is a special issue of the Pace Law Review (Vol. 34, 2010)
that includes various papers from the conference. All of the contributors to that volume were
conference participants, and several speeches from the conference are reprinted in the law
review. The law review volume also contains some important background research originally
conducted by some of my students in preparation for the conference. The release of that law
review volume combined with the web release of these proceedings will ensure that the valuable
information disseminated at the Texas conference and discussed at such a high level will be
available to all who search for this information either through the scholarly literature or through
other means.



Bringing this long-anticipated conference to fruition was an extraordinary privilege and
one of the highlights of my career. It was an honor to work with such outstanding colleagues,
students, and friends on this important project. Working together, I believe we have made a real
difference in the next frontier of prison reform in this country.

Michele Deitch, Conference Chair

Soros Senior Justice Fellow

Senior Lecturer

Lyndon B. Johnson School of Public Affairs
The University of Texas at Austin

Revised September 2010






Hon. Reggie Walton,
Chair, National Prison Rape
Elimination Commission,
and Judge, U.S. Dist. Ct. for
the District of Columbia,
Washington, DC

Mike Ward, Reporter,
Austin-American
Statesman, Austin, TX

Sen. John Whitmire, Chair,
Senate Criminal Justice
Committee, Texas Senate,
Houston, TX**

Reginald Wilkinson,
Director, Ohio Department
of Rehabilitation and
Correction, Columbus, OH

Max Williams, Director,
Oregon Department of
Corrections, Salem, OR

Richard T. Wolf, Executive
Director, New York City
Board of Correction, New
York, NY

Paul Wright, Editor, Prison
Legal News, Brattleboro, VT

Malcolm Young, Executive
Director, John Howard
Association of lllinois,
Chicago, IL

*All affiliations accurate as of
April 2006.

**Confirmed participant, but
unable to attend due to late-
arising circumstances



27

Conference Proceedings



28



29

Part1:

What Is Oversight? Why Is It Necessary?



30



31

Session 1. Introduction and Exploration of the
Various Functions of Prison Oversight

Opening Remarks: Michele Deitch, Conference Chair

Presentations: Michael Mushlin, Professor, Pace Law School
Al Bronstein, Director Emeritus, ACLU National Prison Project, and
Board President, Penal Reform International — The Americas:
Michele Deitch, Adjunct Professor, LBJ School of Public Affairs, and
Soros Senior Justice Fellow

Opening remarks. Michele Deitch, the Conference Chair, opened the session by welcoming
everyone to the conference. She commented this was the most extraordinary gathering of experts
in the corrections field of which she had ever been privileged to be a part. She added that she
could not think of another conference that had drawn together such a wide range of stakeholders
in corrections. Attendees at the conference included 20% of all U.S. executives of state
corrections agencies; representatives from several countries; leading prisoners’ rights advocates;
attorneys; judges; journalists; former prisoners; policy-makers; scholars; and prison monitors.
Participants came from all over the United States, as well as from England, Sweden, The
Netherlands, and Canada.

Deitch continued by saying that in bringing together this diverse group, she hoped to foster
communication among these parties, who had a vested interest in the continued improvement of
prisons and jails. A shared commitment to professionalism in corrections and the humane
treatment of prisoners would serve as a starting point for the conference, and conversations
should begin with trust in the motivations of other participants. She added that opportunities for
this kind of exchange are rare in the corrections field, and she hoped that the discussions would
be both meaningful and useful. Deitch then laid out the ground rules for the sessions:

1. Given the serious time constraints, presenters would be strictly held to time limits. The
presentations are meant to whet appetites on a subject, not to be an exhaustive showing of
presenters’ knowledge.

2. Moderators would not be providing an introduction of speakers, given the time
constraints and the fact that speaker bios were in the conference programs.

3. Moderated discussions would not be traditional “Q & A” sessions, but rather an
opportunity for the audience to engage in dialogue and debate, as in a giant seminar class.

Finally, Deitch noted that the conference binders contain background information on a variety of
inspection models, helpful reference documents, and two in-depth research projects conducted
by her students, including an annotated bibliography of the literature on prison oversight, and a
draft state-by-state report on oversight models in the U.S. She asked that attendees review and
confirm the accuracy of the draft report, if they had knowledge about a particular state.

Deitch then introduced the first speaker, Michael Mushlin.
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Michael Mushlin: “Introduction: U.S. Prisons in the 21st Century and Renewed Calls for
Oversight”

Mushlin began by noting that when many of the attendees came together 30 months earlier for
the conference held at Pace Law School, they did so in order to take stock of the U.S. prison
system. Such a discussion was demanded by the vast, unprecedented growth of this system in the
U.S.; new issues with different populations in prisons, including the mentally ill and women; and
endemic issues such as AIDS and health care in prisons. Further, the great judicial efforts for
prison reform were in recession. Mushlin commented that the Pace conference was also an
important gathering of over 100 people from 20 states and two countries. Attendees included
state legislators and prison administrators.

Mushlin added that what distinguished the LBJ School and Pace conferences from other
conferences that have been held on the topic of prison reform was that these two conferences did
not seek to segregate the participants by their “interest group.” In other words, they operated on
the simple premise that all stakeholders could be brought together in a non-adversarial setting,
and productive things could thereby be accomplished. He noted that Michele Deitch said that
most correctional professionals and prisoners’ rights advocates would find common ground in
the belief that prisons should be safe and humane places.

Mushlin said that at the Pace conference, participants learned that prisoners’ rights litigation had
led to an amelioration of prison conditions, and that prison management had become more
professional over the last 30 years. Problems remain, given that the prison system is largest
system ever seen, it includes many minorities, and it has no regular system of oversight. One
repeated observation of participants at the Pace conference was that there is no systematic form
of oversight of American prisons. Mushlin argued that people want this vacuum filled, as
evidenced by Congress’s passage of the Prison Rape Elimination Act and the privately-created
Commission on Safety and Abuse in American Prisons.

Mushlin continued by saying that the time had come for this conference. The response to the LBJ
conference by invitees was powerful, including people from 23 states and four countries;
academics, lawyers, and judges; and heads of corrections in Arizona, California, Massachusetts,
New York City, Pennsylvania, Ohio, Oregon, Rhode Island, Texas, and Wisconsin.. Their
presence sends a message that the time has come to begin meaningful oversight. Mushlin then
pointed out that people would not have traveled so far to a conference on prison oversight if they
didn’t think public welfare demanded it. Mushlin added that the conference would not have been
possible if not for Michele Deitch.

Mushlin concluded with an anecdote about a recent class he had taught, in which Martin Horn,
the New York City Director of Corrections, had been a visiting speaker. A portion of the class
was devoted to discussion of a Kafka story (/n the Penal Colony), which takes place on a prison
colony. A visitor to this colony is taken to a horrible torture machine, accompanied by an officer
infatuated with the machine and intent on using it to torture and kill a condemned prisoner.
Kafka talks about the colony’s new commander, who hates this machine, and wants it to be
eliminated. Despite his efforts, the machine still functions and cannot be removed. He is reduced
to sabotaging it in small ways, such as by not replacing parts. However, the very presence of the
visitor makes the difference — by the end of the story, the machine falls apart.
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Mushlin said that, after that class, he received an e-mail from a student that addressed the myth
that corrections officers “don’t care.” The student wrote that Martin Horn was definitely not
what the student expected. He was “really intelligent and open to new ideas.” The student also
wrote a comment that captured the issues raised by Kafka. He said that he thought Horn was
right when talking about corrections as a culture that one person cannot change. The student
concluded with a sentence that fits the conference well: “The only question is: ‘What is the best
mechanism to get the ball rolling?’”

Alvin Bronstein: “Independent Inspections as an Alternative to Court-Based Oversight”

Al Bronstein began his presentation by recalling that in the summer of 1979, he was serving as a
consultant to the German Marshall Fund, which attempted to bridge the gap in areas of public
interest between Western Europe and North America. One of the interest areas was prisons.
Bronstein said that he spent six months in Scandinavia, learning about how their prisons evolved.
He met with the Ombudsman of Scandinavian prisons, and at the time Bronstein was the head of
the ACLU National Prison Project, which was litigating “totality of conditions” cases in over 12
U.S. states. The litigation addressed overcrowding, safety, violence, and medical care issues.
After describing this to the Ombudsman, the Ombudsman replied that this was an enormous
waste of time and money.

Bronstein illustrated the expenditures and time on prison reform litigation by referencing the
Rhode Island prison conditions case. Litigation about Rhode Island’s prison system, one of the
smallest in the country (with 675 prisoners in custody), lasted 22 years and cost millions.
Bronstein pointed out that cases such as Ruiz in Texas must have cost much more, considering
the cost of fines, fees, special masters, and staff. Bronstein then posited that the Ruiz case cost
more than an independent inspection system would cost for 150 years of operation.

Bronstein pointed out that Rhode Island and Texas litigation was just the tip of the iceberg. At
the end of the 1980s, there were 39 states in which the entire corrections system or one or more
major institutions were under court order for poor conditions. Bronstein said that this was an
enormous waste of time and money, though essential for the rights of prisoners and for the
maturation of the prison system. He then said that the fact that so many corrections professionals
are at this conference indicated that times have changed.

Bronstein recalled a quote by Jim Jacobs, who said that prison litigation might have been the
equivalent of “peaceful riots” in getting the public’s attention on prisoner grievances. He read
another quote that indicated that the federal judiciary was the most effective entity in bringing
prison reform. He noted that times have changed from those days as well.

Bronstein continued by saying that in the 1970s, he was treated with hostility by prison
administrators when visiting prisons and in the courtroom. He was confronted by a Tennessee
warden outside of a courtroom and cursed and threatened for challenging the warden’s authority.
He then noted that today, Rhode Island officials call him to review facilities and changes before
any problems occur, another indicator of the change in times. He added that Rhode Island has
built an excellent reentry facility in which maximum security prisoners spend their last year
before release.
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Bronstein concluded by saying that there will continue to be a need for litigation, given the fact
that there are thousands of local jails. New issues will arise that require the involvement of the
courts. However, he noted, the costly litigation of the last 40 years was ending, and independent
oversight was the future.

Michele Deitch: “Distinguishing the various functions of prison oversight”

Michele Deitch began by pointing out that one of challenges of this conference is that
“oversight” is not a term of art. Little effort has been made to understand what is meant by that
phrase. Therefore, it would be helpful to identify, through common terminology, a definition that
can help guide thinking on the issue. This definition would recognize that oversight is not goal in
and of itself, but is a means of achieving the twin goals of transparency of public institutions and
accountability for the safe operation of prisons and jails. Deitch said that her research has
indicated that oversight is not “one size fits all”: there can be many different effective ways to
identify and correct safety issues and to increase public awareness. These methods are not in
opposition, and in combination they can be effective.

Deitch then framed the notion of “non-judicial prison oversight” as an umbrella concept
encompassing six functions: regulation, auditing, accreditation, investigation, reporting, and
inspection and monitoring. Each of these functions is an essential but separate part of oversight.
There should be separate mechanisms to serve each function. These functions cannot be
combined into one entity, because each is responsive to a different constituency. Deitch noted
that these functions tend to be merged when we speak of oversight, or they are assumed to be in
competition with one another. In addition, people have different definitions of these functions.
Thus, there is a need to talk about these as separate functions, with the goal of strengthening
each. Deitch then defined the functions as:

1. Regulation. Represented by government entities with a “hammer” to enforce mandatory
standards and policies. Enforcement powers include fines, the authority to close an
institution, hiring and firing authority, and budget authority.

2. Auditing. Represented by performance indicators and standards (created by the
legislature, an accreditation body such as the ACA, or the agency itself). Auditing can be
done through an internal or external mechanism. It can consist of a checklist or be more
complex. It is designed for administrators or regulators to have objective measures of
performance and finance efficiency. The emphasis is on the audit as a management tool
that can be used to identify gaps between policy and practice and statistical trends. Most
internal auditing is designed to be confidential, and supports the need of management for
information and accountability without furthering the goal of public transparency.

3. Accreditation. Accreditation requires an agency to meet certain standards in order to be
eligible to receive a “a stamp of approval” by a professional organization in the field.
Accreditation can measure an agency’s performance against best practices, but is not
geared toward identifying wrongdoing. It is voluntarily initiated by the agency.

4. Investigations. Investigations provide a means to ensure accountability for wrongdoing.
Investigations can include an investigation of a prisoner’s complaint; internal affairs
reviews of use of force claims; an independent entity’s review of agency operations in the
wake of a series of complaints; and and criminal and civil lawsuits. The investigation
function is reactive, in that it is only triggered once a complaint is received.
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5. Reporting. Represented by the role of the media, human rights groups, or temporary
commissions in exposing conditions or investigating a particular incident, thereby
creating transparency and raising public awareness of concerns. Reporting can lead to
pressure on public officials, potentially serving the goal of accountability. Reporting does
not imply access to prisons “on demand.” It primarily serves the needs of the public for
information.

6. Inspection and Monitoring. Represented by outside agencies with the power and
mandate to inspect and report on prison conditions. The monitoring function has four
distinct features: first, routine and regular review as a preventative measure, to help
improve conditions rather than pointing out what went wrong; second, the use of an
outside entity not answerable to the agency and without conflicts of interest; third, its
focus on how prisoners are treated and the quality of life in the prison (ideas that are not
always captured by audits), and its holistic look at prison culture; fourth, the absence of
an enforcement mechanism, since the monitor’s recommendations are advisory and its
power lies in persuasion, not control.

Of those oversight functions that enhance transparency through external scrutiny, inspection is
the only one intended to be preventative. Problems are identified through inspection and
monitoring, and can be corrected before lawsuits or incidents occur. Inspection is not about
blame for past mistakes, but about preventing occurrences in the future and finding ways to meet
agreed-upon goals. Inspection should apply to all correctional facilities in a system, not just ones
with a history of problems. Regular monitoring helps to keep quality of services and interactions
high, because the prison staff knows that an inspectors could arrive at any time. External scrutiny
also reassures citizens about prison conditions.

Deitch concluded by emphasizing that oversight is an “umbrella” concept. A robust oversight
system is multifaceted, serving each function and involving numerous players both inside and
outside the agency. Effective oversight includes both sound internal auditing and accountability
measures complemented by external scrutiny. External scrutiny is critical in a closed
environment such as a prison to ensure safety and assure that rights are protected. It benefits
administrators by providing objective feedback. It complements internal scrutiny, which offers
management tools for addressing problems at an early stage.

These oversight functions are not in competition, nor mutually exclusive. Most stakeholders can
find common ground in the idea that prisons should be safe and humane places that respect
inmates’ constitutional rights, and effective oversight allows the public and correctional
administrators to know whether that goal is being met. The best way to ensure that oversight is
effective is to ensure that each of the critical functions is being served effectively. We need to
encourage the development of a range of different oversight mechanisms both inside and outside
the correctional agency.
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