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Introduction

This chapter provides detailed background to the material on responses to
migration issues contained in the report Binational Study: Migration between
Mexico and the United States.

The time frame of this discussion of responses to migration issues begins es-
sentially with the termination of the Bracero Program in 1964 and goes to the
present. The pre-bracero period obviously had considerable influence in shaping
Mexican and U.S. responses to human movements, but brevity requires some point
of departure. Most emphasis in this discussion will be on more recent responses.

The organization of what follows is divided into nine section. See also Volume 3,
pages 1215 to 1250, for additional material, including four brief case studies illustrat-
ing the nature of the analytical model. These studies deal with the Bracero Program;
the migration ripple effects of the 1982 economic crisis in Mexico; the effort to
stimulate an economic-development response alongside the 1986 IRCA legislation;
and the Mexican reaction to the incidents in Riverside, California, in 1996.
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The nine sections in the body of this discussion are the following:

1. Analytical model. This is designed to set the framework from which deci-
sions are made to respond to what are seen as migration-engendered problems.

2. Differing perspectives. It is not necessary to elaborate on why the authori-
ties and public in Mexico, the sending country, view migration issues differently
from these groups in the United States, which receives the immigrants. Yet is im-
portant to keep these differences in mind when seeking the kind of cooperation
that this bilateral study implies. There is a predilection for Mexicans to see migra-
tion, undocumented or otherwise, as a relatively benign, really unavoidable, devel-
opment given the situation in that country, and for Americans to be less sanguine
about immigration in general and negative about illegal immigration. There really
is no completely consensual attitude.

3. Objectives of the two countries. This section flows logically from the previ-
ous comment on the different perspectives of the sending and receiving countries.

4. Societal attitudes. This section will draw heavily on polls and focus groups.
It also will examine the forces shaping these attitudes.

5. Legislative and judicial responses. The main U.S. responses take legislative
and judicial form. They do to some extent in Mexico as well, but also are reflected
in official statements and in reactions to U.S. responses.

6. Other actions. These relate either to non-legislative and non-judicial re-
sponses and to actions to enforce laws and judicial decisions.

7. Responses and reactions thereto. When one side acts, the other may re-
spond. The reaction may deplore the initial response, or it can reinforce its intent.
The typical sequence in the past was a one-sided response to a perceived problem,
reaction to that response by the other side, and then possibly a counter-reaction by
the original respondent. The one-sided nature of initial responses is increasingly
giving way to dialogue before action is taken. This study, for example, grows out
of a Mexican proposal for a binational examination of the migration issue and a
positive response by the United States.

8. The changing relationship. U.S.-Mexico relations have been altered by the
existence of NAFTA and the cooperation this demands on trade, investment, finan-
cial, and other economic issues. NAFTA has spawned considerable institutional-
ization of the economic relationship and the contacts being developed spill over to
the migration field. NAFTA does not provide complete insulation against bilateral
conflict, as the March 1997 U.S. debate over decertification of Mexico for insuffi-
cient cooperation to reduce drug trafficking illustrated. Mexico was eventually
certified.

9. Conclusions. The basis for these are set in the main body of the discussion.
The conclusions can also serve as the starting point for policy discussion.
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The Analytical Model

The normal pattern is that pressure calling for a response to a perceived migration
problem builds up in the United States, the receiving country in this bilateral
relationship. This means that the United States generally takes the initiative. Mexican
authorities and society at large may deplore the conditions that push migrants out
of the country, but the corrective in the Mexican system cannot be to act
independently to keep people from leaving. The solution to the emigration pressure
is seen in Mexico as being long term in nature, to alter the national economy and
societal conditions enough so that more Mexicans will stay at home voluntarily.
This means that most Mexican responses will be reactive. As in many other facets
of the bilateral relationship, there is an asymmetry in responses to migration matters.

The pressure that prompts a response can originate in either country, or in both
simultaneously. The most usual progression is for a series of developments to build
up over time and be brought to a head by a single event or series of events. The
passage of Proposition 187 in California in November 1994 can be seen as a re-
sponse to what was believed to be rising illegal immigration combined with an
economic downturn in the state. This legislation, in turn, triggered an instinctive
anti-California (anti-U.S.) reaction in Mexico. The high-speed chase and televised
beating of illegal immigrants by Riverside County police triggered a strong out-
burst in Mexico, but this had been preceded by long-standing Mexican concern
over the violation of the rights of its nationals in the United States.

One can cite any number of situations that led to significant responses. The
shortage of manpower during World War II stimulated the Bracero Program. The
sense that these Mexican workers were adversely affecting wages of a sensitive
U.S. group of workers led to the termination of the program. IRCA came to fruition
in the United States from a process of long study, including the use of commissions
established either by the executive or the Congress; the first of these commissions
was established earlier when the U.S. economy was performing poorly.

Recession and economic depression in the United States is often the under-
lying stimulus for a response of immigrant exclusion. This was true during the
Great Depression, just as it was in California in the first half of the 1990s. An
economic crisis in Mexico in 1982 added to the U.S. economic pressure leading
to the IRCA legislation.

Budgetary concerns, both state and national, have been a key stimulant of re-
cent U.S. responses to perceived immigration pressures. Proposition 187 was pre-
ceded by studies depicting (and often exaggerating) the high cost of providing
public services to aliens illegally in California. The 1996 immigration legislation
was substantially influenced by budgetary considerations. Those provisions of the
welfare-reform legislation of 1996 restricting benefits to legal immigrants were
prompted largely by federal budgetary considerations.
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The model set forth here argues that significant responses in the migration
field are not usually generated solely by immigration pressures, but only when
these come in combination with other events and developments. If the combina-
tion is not present, the immigration pressures by themselves are unlikely to lead to
meaningful responses. The U.S. Congress did not act to provide significant addi-
tional funding for the Border Patrol until the last few years, when the movement of
undocumented workers over the border combined with the declining California
economy and the increasing attention to the costs of providing services to these
immigrants at a time of constrained budgets.

The most important U.S. responses have a protracted gestation period, years
in the case of IRCA, decades really for providing adequate funding for the Immi-
gration and Naturalization Service. Debate on immigration responses is usually
emotional because immigration is central to the way Americans define themselves.
Debate is generally fierce because there are many competing interests. These in-
clude important employers of immigrants, including those who are present ille-
gally, who seek to limit effective control mechanisms or, failing this, to extract
some exceptions for their needs. The Special Agricultural Worker provisions of
IRCA and the ability to hire foreign mathematics professors and skilled computer
technicians are examples of the latter. The “half-open door” so familiar to students
of U.S. immigration practice, that immigration legislation either is riddled with
loopholes or inadequately enforced, is the result of these differing views.1

Because of this internal conflict, immigration legislation contains many com-
promises. This is self-evident, but taken one step further, it means that some issues
are resolved, while others are left pending for future debates. The ink is barely dry
on the 1996 immigration bill, and debate has already begun on the desirability of
new legislation to reduce the number of legal immigrants permitted to enter the
United States. The fact that each bill is the result of compromises is hardly an
earth-shaking observation, but what seems to be happening is that immigration
debates are coming with greater frequency. It took 13 years for the McCarran-
Walter Act to be amended substantially by the Immigration Act of 1965, 11 years
for the Eilberg bill to extend country ceilings to the Western Hemisphere in 1976,
four years to adopt the 1980 Refugee Act, and another six years until IRCA was
passed in 1986. Then, more recently, the United States added the Immigration Act
of 1990, then the most recent legislation in 1996, and a new debate is taking place
for possible legislation on legal immigration. Since 1980, the United States has
enacted significant new immigration legislation every few years, on average.

One final point needs to be added to this analytical model, namely, the extent
to which Mexican interests are factored into the shaping of U.S. policy. In the past,
this took place less through the openly stated opinions of the Mexican authorities
because these opinions were rarely given. The Mexican interest was included
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primarily through alliances, tacit or explicit, with U.S. interest groups seeking the
same outcomes as the Mexican authorities. For example, the legalization provisions
of IRCA favored Mexicans based largely on domestic U.S. concerns working in
tandem with Mexican hopes.

In more recent years, roughly the last 10, discussion between Mexican and
U.S. authorities on immigration matters has become quite common. Mexican view-
points, to some extent, are thus factored directly into U.S. policy, such as com-
mitments to protect the rights of Mexican nationals. Mexico, however, has not
reached the point where it lobbies directly with the U.S. Congress on immigra-
tion legislation.

The steps in the analytical model, to recapitulate, are roughly the following:

• An underlying context conducive to some U.S. immigration response,
one usually rooted in the U.S. economic situation;

• A triggering event or series of events, either in the United States or in
Mexico;

• A period of U.S. debate and political compromise that resolves some
differences but leaves other issues on the table;

• A Mexican reaction to the U.S. action, and perhaps a U.S. counter-
reaction;

• A new context for the next series of triggering events;

• And a speeding up of the process of additional immigration reforms.

Differing Perspectives

The perspectives of a country sending migrants necessarily differ from those
of the country receiving immigrants. The normal power relationship in this kind of
twosome favors the receiving country which, in principle, has the ability to decide
what immigrants it will accept and under what conditions. In reality, the U.S.-
Mexico migration relationship is more complex than this simple model. The bor-
der between the two countries is extensive and porous, notwithstanding the in-
creased resources now at the disposal of the U.S. Border Patrol. This gives indi-
vidual Mexicans considerable leeway to affect migration decisions and outcomes.

During most of the past two decades, the Mexican authorities remained aloof
from this decision-making contest. This is now undergoing a subtle transforma-
tion; the Mexican government is prepared to consult with U.S. authorities on mi-
gration issues. Nevertheless, the basic situation is largely unchanged in that the
contest is between migrants themselves and U.S. authorities. In the past, the U.S.
authorities refrained from entering this contest fully and a Swiss-cheese border
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full of holes was allowed to prevail. Internally, the employer-penalty program was
not vigorously enforced. It remains to be seen how far the change in the official
U.S. behavior will go, how long it will last, and what its effects will be.

The different perspectives of the two countries are shaped not only by the inher-
ent facts that dominate the supply push-demand pull reality, but also by a number of
other considerations. Many of these have changed in recent years and others are in
dynamic flux as this is written. In addition, the perceptions of the public and legisla-
tors in the two countries about the migration phenomenon, even when not completely
in conformity with the facts, have great weight in national responses.

Historical Background

Four Migration Waves

Mass migration from Mexico to the United States is about a hundred years
old. There have been four major waves of migration during this period: three north-
bound to the United States and one south-bound to Mexico. Beginning in the late
1890s and lasting until about 1930, the first major wave consisted mostly of sea-
sonal agricultural laborers, refugees from the Mexican Revolution, and family-
settler migrants moving north to the United States. The Mexican-born population
in the United States shot up from about 100,000 in 1900 to about a million in
1930—about two-thirds of these legal immigrants.2

The second major wave was a large flow of about 600,000 settlers who re-
turned south to Mexico during the Great Depression of the 1930s. The south-bound
net flow of migrants to Mexico during this decade was larger than the north-bound
net flow had been to the United States during the peak Mexican immigration de-
cade of the 1920s.3

The third major wave occurred in the context of the organized bilateral re-
cruitment of agricultural laborers during the Bracero Program (1942-1964) and
consisted of hundreds of thousands of Mexican workers who were employed un-
der 4.6 million contracts in the United States, and an additional number—probably
several hundred thousand workers—who entered illegally and worked without
contracts. Some settler migration also occurred during this period, but a significant
proportion of undocumented settlers was expelled during Operation Wetback (1954)
and the number of legal immigrants admitted from Mexico was relatively small.

Within this third wave, there were two distinct periods of unauthorized migration.
Although there are no reliable estimates of this population, the trend in the
apprehension of unauthorized Mexican migrants is suggestive: an explosive growth
from 64,000 in FY 1945 to 485,000 in FY 1950 and then to 1,075,000 in FY 1954; an
abrupt drop thereafter to 243,000 in FY 1955, 72,000 in FY 1956, and eventually to
30,000 in FY 1960. (Some authors have suggested erroneously that the one million
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apprehensions of 1954 correspond to Operation Wetback. Actually, Operation
Wetback generated about 175,000 apprehensions and expulsions during a two-month
period in the summer of 1954, most of which occurred during FY 1955.)

The fourth major wave began after the last bracero agreement expired in 1964
and has consisted of large flows of undocumented and legal immigrants, tempo-
rary and long-term residents in the United States. Again, the growth in the number
of apprehensions is suggestive of the growing flow of undocumented migrants:
Apprehensions rose from 44,000 during the last fiscal year of the Bracero Program
to 277,000 in 1970, 680,000 in FY 1975, 817,000 in FY 1980 and a peak of 1.7
million in FY 1986. The 1970 population stock of Mexican-born persons residing
in the United States regardless of immigration status was almost one million—
almost at the peak number estimated for 1930. It has grown by an annual average
of more than 160,000 since then, to about 5 million today.

Seven Junctures When Perspectives
and Responses Changed

During the past 10 decades, there have been about seven periods which can be
characterized as junctures when government responses and official perspectives
toward Mexican migration underwent significant change. In only one of these in-
stances were the responses of the two countries relatively harmonious (early World
War II, see below), and at two other junctures (1954 and 1964, see below) the
changes sought by the United States led to openly acknowledged policy differ-
ences. In the remaining four cases of change in perspective and responses, one
finds situations where the circumstances are mixed and include areas both of com-
mon ground and significant conflict.

The first juncture occurred in 1917. Several independent events of that year
combined in a new way to redefine the policy issues related to Mexican migration.
The 1917 Mexican Constitution adopted provisions for the protection of Mexican
emigrant workers and the regulation of labor recruiters offering employment abroad.
The United States adopted a new set of stringent requirements for the admission of
immigrants and then, after entering World War I, promptly suspended them for
Mexican and Canadian temporary workers. The recruitment of workers under these
exceptions has sometimes been referred to as the first Bracero Program. About
75,000 Mexican workers were admitted temporarily under the World War I excep-
tions; many of them were later admitted as legal immigrants.

It was the first time since the Civil War that U.S. immigration policy had shifted
to the admission of temporary foreign workers. Large numbers of workers also
were recruited illegally; these persons waded across the Rio Grande/Rio Bravo in
order to avoid paying the head tax at the port of entry. The Mexican government



444

was too involved in the civil war to pay much attention to migration, but it did
express opposition to this recruitment and complained that labor recruiters were
evading Mexican laws and that migrants were not being protected.

The decade of the 1920s represents a second juncture with several major changes
in policy and perspective. On the U.S. side, the Border Patrol was established in
1924 and it began to deport thousands of Mexican workers who crossed illegally
and were mostly employed in agriculture. By 1929, legislation was adopted mak-
ing entry without inspection a crime punishable by a fine and imprisonment, not
just an administrative offense which could be remedied by deportation.

Also during the period, Mexican legal immigration grew substantially—aver-
aging more than 50,000 immigrants a year during 1924-1929—large enough to
generate national controversy and to spark a movement in Congress to eliminate
the exemption of Mexicans from the quotas imposed in the 1924 Act. Other gov-
ernments had criticized the national origins approach to restricting U.S. immigra-
tion, and the Mexican government also complained that the extension of this quota
would discriminate against its nationals.

Mindful of the bilateral conflicts that had arisen with China and Japan when
Congress enacted legislation to stop immigration from those countries, the State
Department actively opposed the proposal to restrict Mexican immigration.4 In
order to accomplish the same end in a manner less objectionable to Mexico, the
State Department, through its consulates, began to apply stringently the exclusion
against many Mexican visa seekers on the grounds that they were “likely to be-
come a public charge.” The number of immigrants admitted declined sharply from
67,000 in FY 1927 to 39,000 in 1929. The administrative restriction of Mexican
legal immigrants, and the subsequent decline to less than 3,000 immigrants admit-
ted annually during the depression years, made congressional action unnecessary.
Administrative restriction deflected the congressional thrust for an annual quota to
be applied to Mexican immigrants. However, it also had the unintended effect of
encouraging Mexicans who planned to obtain immigrant visas to enter the United
States illegally, seek employment, and later apply for a visa from within the coun-
try in order to get around the public-charge exclusion.

On the Mexican side, the government’s policy toward emigration also under-
went significant change during the decade. The most significant unilateral effort to
repatriate Mexican emigrants occurred in 1921, when the U.S. economy went into
sharp recession and tens of thousands of Mexicans were thrown out of work. The
Mexican government promoted an ambitious program which resulted in the repa-
triation of 150,000 Mexicans—about twice as many as the United States had ad-
mitted during the World War I first Bracero Program.

However, when the U.S. economy recovered smartly in 1922, many of the
workers brought home at Mexican government expense again emigrated to the
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United States. Mexican government policy gave less emphasis to repatriation
thereafter and a new emphasis was brought to bear on the protection of human
and labor rights of emigrants in the United States through the activities of the
Mexican consulates. The developments of the 1920s served both to define the
experience with consular protection in the United States and to accentuate the
Mexican view that, to some extent, emigration was virtually inevitable, and that
the most appropriate policy response would be U.S.-Mexican bilateral
management of contract labor migration. The Mexican government proposed such
an arrangement in 1929,5 but the major U.S. concern at that time was not how to
promote seasonal labor migration, but how to reduce drastically the admission
of long-term Mexican immigrants.

A third juncture took place immediately after the onset of the Great Depres-
sion. In 1931-32, the Bureau of Immigration conducted a much-publicized drive in
Los Angeles and elsewhere to locate foreigners who had entered illegally and to
expel them. The rationale for this deportation scare was that by encouraging immi-
grants to leave, jobs would be opened up for unemployed U.S. citizens. In addi-
tion, local governments, such as the County of Los Angeles, encouraged Mexican
immigrant families supported by local charities to leave by paying for their trans-
portation to the border and arranging for the Mexican government to cover the rest
of the transportation to points in the interior. The Mexican government at first
encouraged this repatriation, but it later viewed this as a situation created by U.S.
employers who had recruited Mexican workers during the 1920s boom and then
refused to assume any responsibility for them during the 1930s depression. The
Mexican government also criticized discriminatory actions taken against Mexi-
cans by local governments during the depression era.

A fourth juncture occurred at the outset of World War II, when perceived
labor shortages and the need for bilateral wartime cooperation led to a major
shift in U.S. policy: the negotiation of wartime bilateral agreements for the
temporary employment of Mexican workers in U.S. agriculture and railroads.
The protections adopted in the agreements reflected the requirements established
in previous Mexican legislation. The two governments assumed responsibility
for negotiating the terms of the employer-worker agreements, their enforcement,
and the administration of the program, including the selection and transportation
of Mexican workers, known as braceros. The efforts to jointly determine the
conditions of wartime bracero migration quickly led to efforts to focus on
undocumented migration, with the Mexican government pressuring the United
States to enforce its border controls and adopting its own modest efforts to
discourage illegal emigration. The Bracero Program was continued after the war
ended, and the bilateral agreement was renegotiated several times until the last
agreement expired in December 1964.



446

A fifth juncture occurred in the middle of the Bracero Program. In 1954, the
negotiations for a new bracero agreement broke down, with the U.S. government
claiming that Mexican consulates had exercised their authority inappropriately to
withhold workers from growers in order to enforce Mexican interpretations of the
agreement. The U.S. government announced a program to recruit Mexican work-
ers unilaterally, a decision which incensed Mexican public opinion and led to a
disastrous decision by the Mexican government to use force to attempt to prevent
the unauthorized departure of Mexican workers. These efforts by the Mexican
government produced riots and confrontations between Mexican officers and
workers at the northern Mexican border. In the meantime, the U.S. Comptroller
General declared that the U.S. government had no authority to spend appropri-
ated funds for unilateral recruitment, and both governments returned to the nego-
tiating table and reached a new agreement much closer to the objectives of the
United States.

Subsequently, the U.S. government organized “Operation Wetback,” a depor-
tation campaign which removed many families of unauthorized immigrants living
in the United States and transported them with Mexican government cooperation
to points in the interior of Mexico. The campaign was accompanied by efforts to
facilitate the contracting of braceros to substitute for expelled workers. During
this juncture, the U.S. government was successful in pushing the Mexican govern-
ment about as far as it would go to accommodate growers’ interests in a new design
for a Bracero Program and also promoted the common objective of reducing sharply
illegal entries across the border.

A sixth juncture occurred during the period leading to and in the aftermath of
the termination of the Bracero Program. In the early 1960s, pressure against the
Bracero Program by labor and civil rights organizations mounted and opposition
grew within the U.S. administration. In 1963, the Mexican embassy in Washing-
ton, D.C. expressed its view in a diplomatic note that terminating the program
would not by itself bring Mexican labor migration to an end: unauthorized migra-
tion would grow in its place. The adverse effects on domestic farm labor working
conditions that opponents of the program attributed to it would, in the view of the
embassy, be exacerbated rather than eliminated by halting bracero recruitment.
The embassy’s note was published in the Congressional Record and the ensuing
debate led to a congressional vote to postpone the termination of the program to
December, 1964.

Although these differences were compensated by close cooperation in other
areas of the bilateral relationship, U.S. and Mexican government opinions about
the advisability of a Bracero Program remained in conflict for a decade. The Mexi-
can government gave up its unsuccessful attempts to put the negotiation of a new
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temporary worker program on the bilateral agenda in 1974 when it appeared that
migration and energy issues might be linked.

A seventh juncture occurred in 1986, with the passage of the Immigration
Reform and Control Act (IRCA). For more than a decade, a debate had been con-
ducted in the United States over what would be the best approach to reduce illegal
immigration. IRCA adopted a variation of the grand compromise which had been
advanced consistently since 1977: employer sanctions and mass legalization. Since
the largest national group in the unauthorized immigrant population was from
Mexico, both of these provisions were seen as having a major impact on Mexicans.
The perspectives held by the U.S. public and officials regarding Mexican migra-
tion shaped, and in turn were shaped by, the implementation of employer sanctions
and mass legalization.

The events leading to the passage of IRCA and then its aftermath point in
two different directions. On the one hand, they serve to underscore national dif-
ferences in perspective—especially when comparing the most prominent views
in both countries. U.S. public opinion showed a strong consensus against illegal
immigration even though the public was divided on how to respond. The consen-
sus of Mexican public opinion was that migration in one form or another was
virtually inevitable and that problems were created by U.S. measures to expel
millions of migrants who could not be absorbed by a weak Mexican economy.
The public debate in both countries in the decade prior to 1986 pulled them apart
rather than brought them together.

On the other hand, IRCA produced a convergence in the efforts to expand the
bilateral dialogue on migration. Mexican officials, in the aftermath of IRCA, ques-
tioned the wisdom of having refused to adopt a more open position regarding the
U.S. immigration legislative initiatives. Also, U.S. officials became concerned that,
because of migration and narcotics control issues, bilateral relations were in some
disarray. The immediate aftermath of IRCA seems to have marked a turning point
for both governments in their efforts to engage each other more substantively on
bilateral migration issues.

Changing Policy Stances

The bilateral interaction on migration issues has altered in recent years, most
notably from a lack of consultation to considerable discussion between the two
governments. At the margin, this has led to some actions that were missing before,
such as greater attention to the human rights of Mexicans illegally in the United
States, but the inherent differences between the two countries on the migration
issue remain.
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Mexico

Important and influential Mexican actors view migration as an outgrowth of
the social-economic situation that exists in the country. Consequently, the general
approach to the issue has found expression at a highly abstract level. Three such
expressions can be mentioned. The first is a straightforward supply-demand model,
that as long as the demand for the migrants exists in the United States, there is little
that the Mexican authorities can do about it. The second frames the issue in devel-
opment terms and concludes that as long as income disparities remain large, mi-
gration will continue. The third is that because of Mexico’s position as an exit
country from which emigration is inevitable, anything the government does has a
low probability of success.

These conceptions have had great influence on Mexican thinking about mi-
gration since the end of the Bracero Program in 1964. The perspective has been
summarized as follows: because the constitution guarantees Mexicans the right to
free transit within the country, it would therefore be wrong for the state to prevent
emigration; the Mexican government could not succeed in preventing emigration
even if it tried; Mexicans emigrate in response to U.S. demand, over which Mexico
has no control; and there is no reason for Mexico to try to control emigration be-
cause, through their actions (though not necessarily their rhetoric), the U.S. gov-
ernment and key political actors support undocumented immigration as beneficial
to the country.6

This way of thinking, in operational terms, translated into a policy to have no
policy on undocumented migration to the United States. In shorthand, Mexico had
a “no-policy” policy. Mexico, therefore, stayed aloof from the debate on changes
in U.S. immigration policy, and this political stance undoubtedly was optimal for
meeting Mexican interests over many years.7

The no-policy policy began to shift in the latter half of the 1980s when Mexico
started to liberalize its economy and to play a more active role in world economic
affairs (e.g., entry into the General Agreement on Tariffs and Trade) and closer
engagement with the United States, which led in due course to the conclusion of
NAFTA. The passage of IRCA in 1986 probably was the turning point in Mexico’s
position. The Commission for the Study of International Migration and Coopera-
tive Economic Development—the Asencio Commission named after its chairman,
Diego Asencio—that was mandated in the IRCA legislation called for bilateral
dialogue on positive ways to deter undocumented migration by promoting eco-
nomic development in Mexico and this led to extensive contacts and much bina-
tional research on migration issues. These discussions were relatively neutral, fo-
cused mainly on studying issues rather than changing policy—but there were con-
sultations where before there had been none.
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The grand bilateral policy of NAFTA which came later, even though it dealt with
economic issues, had its migration elements. One of the assumptions behind NAFTA
was that it would facilitate Mexican economic growth and thus indirectly deter
Mexican emigration. In the years since, the search for bilateral cooperation on migra-
tion issues has focused on practical, small steps rather than grand policies.

United States

The U.S. counterpart of the no-policy policy of Mexico was to act unilaterally
on migration matters. This suited the U.S. style, but had a practical logic if the
Mexican authorities preferred not to be involved. IRCA’s provisions setting up
the Asencio Commission enabled the United States to engage Mexico on the
related development-migration issues. Bilateral engagement has since become
the norm, with occasional lapses.

The degree of consultation is considerable and takes place at various levels.
The memorandum of understanding (MOU) of May 1996 dealing with the
protection of the rights of Mexican nationals in the United States was agreed at
the 13th meeting of the U.S.-Mexico Binational Commission, a cabinet-level
body.8 The decisions of the Working Group on Migration and Consular Affairs
include, in addition to carrying out this Binational Study of Migration, supporting
the participation of Mexican officials in the Citizen Advisory Committees along
the U.S.-Mexican border, and taking measures to assure safer and more orderly
repatriation of undocumented migrants.

During President Bill Clinton’s visit to Mexico, he and President Ernesto
Zedillo of Mexico issued a joint statement dated May 6, 1997, laying out measures
to “ensure a proper and respectful management” of the complex migration
phenomenon.

The Working Group on Migration and Consular Affairs of the Bilateral Com-
mission is the single most important body for consultation on migration matters.
The persons in charge of migration policy and their subordinates now meet regu-
larly. These meetings are facilitated by the presence of a migration attaché at the
Mexican embassy in Washington, something unthinkable during the no-policy policy
period. While there are sometimes glitches, the Mexican authorities are generally
notified of U.S. changes that the INS contemplates. Border Liaison Mechanisms
now exist to bring together local, state, and federal officials to discuss and, some-
times, resolve border problems, including migration matters. A Citizens’ Advisory
Panel has been established for dealing with abuses at the border and Mexican offi-
cials are sometimes invited to participate in its meetings.

The unknown in the current pattern of increased dialogue is whether this
will lead to harmony between the two countries on migration issues. At the
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extremes, there is little give in the official position of either country on the question
of illegal entry into the United States. The United States cannot overtly consent
to this, and Mexico cannot fortify its border to prevent exit. But there is room to
maneuver short of these polar positions, as discussed in the following section.

Potential Common Ground

Notwithstanding these partially differing perspectives, there is some common
ground, perhaps not in the “grand perspectives” but in the small and practical tasks
and operations, such as making the border a safer place and enacting and enforcing
actions against trafficking and smuggling of migrants. The Mexican authorities,
for example, could limit the gathering of persons whose evident purpose is to make
a run across the border.

Both governments would prefer migration to be orderly. There is also basic
agreement on some fundamental principles. Both governments recognize the sov-
ereign right and legitimate interest of each country to safeguard its own borders
and to enforce its own migration laws. Within this context, it is acceptable and
profitable to move toward the establishment of mechanisms for consultation on
migration issues at different levels of government, including law enforcement per-
sonnel and diplomatic and consular representatives, and procedures for the ex-
change of information, experiences, and resources in various aspects of migration
management.

To sum up, both countries now confront some similar challenges with regard
to migration flows; these would include instilling respect for the human rights of
migrants and assuring simultaneous facilitation and control of entry.

Changing Political-Economic Relations

While the grand policy of NAFTA does not include a migration element (save
for Chapter 16 on the temporary entry of business persons), the transformation of
respective attitudes that the agreement represents affects all elements of the bilat-
eral relationship.

From the Mexican side, NAFTA represented a shift from maintaining a distant
relationship to seizing the economic opportunity that a rich neighbor represents.
From the U.S. side, NAFTA represents a way to develop closer political and
economic ties with its neighbor. About 80 percent of Mexico’s merchandise exports
go to the United States. The industrial co-production that exists as a result of
substantial U.S. direct investment has been at the heart of Mexico’s recovery from
the economic debacle of 1995. From the U.S. side, the burgeoning market in
Mexico, despite the economic setback in 1995, represents a long-term opportunity.
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Two-way merchandise trade (using U.S. data) in 1996 amounted to $130 billion,
an increase of 20 percent over 1995.

Negotiating NAFTA also required a shift in bilateral political relations. Mexico’s
earlier reflexive opposition to U.S. international initiatives had to give way to a
more cooperative relationship. The United States had to give political relations
with Mexico a higher profile. NAFTA led to the creation of scores of new institu-
tions, mostly to deal with the technical aspects of the agreement (such as rules of
origin, customs procedures, and industrial and sanitary standards), but others with
considerable political content. These are the various dispute-settlement arrange-
ments, trilateral commissions for labor and the environment, and border institu-
tions for stimulating and financing infrastructure.

Economic-political contacts have been facilitated by embedding them in in-
stitutional arrangements. So, too, have migration consultations been institution-
alized. The migration issue is sensitive. In a recent poll involving 35,100 ballots,
the U.S. Foreign Policy Association found that 32 percent of respondents felt that
illegal immigration was the most important issue of U.S.-Mexican relations, more
than any other single matter.9 From the Mexican viewpoint, it is now important
that conflicts over migration issues not contaminate the growing bilateral eco-
nomic integration.

Administrative Structures

While Mexico and the United States both have presidential systems and fed-
eral structures, their governance differs substantially. The separation of powers is
a basic aspect of the U.S. political structure, whereas the Mexican executive has
been all powerful. This may change now that opposition parties control the Cham-
ber of Deputies while the Institutional Revolutionary Party (PRI) controls the presi-
dency. From early in U.S. history, the Supreme Court has had the power to declare
laws unconstitutional, which has not been the case in Mexico. The use of the amparo
in Mexico protects individuals on an ad hoc basis against overdrawn laws. It is
much easier to amend the Mexican than the U.S. constitution; and the Mexican
constitution is far more detailed than its U.S. counterpart. The Mexican Congress
for many years was subordinated to the executive branch, compared with the peri-
odic shifts in dominance between the two branches in the United States. The Mexi-
can processes of government are now changing: the electoral system has been made
more transparent; the opposition power in the Congress has increased; and judicial
power is increasing. But the differences are still considerable. Except for a few
agencies (such as External Relations), there is no permanent civil service in Mexico
except at junior, non-policy levels. The turnover of personnel every six years, co-
inciding with each new president, is substantially greater than in the United States
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when a new president takes office. Consequently, there is little institutional memory
at senior levels in almost all Mexican government departments. The fact that the
same party, the PRI, has been in office for the last 67 years mitigates the effects of
the personnel turnover, but does not completely eliminate them because senior
people shift from agency to agency. Most decisions in Mexico are made at much
more senior levels than in the United States, and the lack of continuity at these
levels is therefore aggravated.

The power of the federal government in relation to that of states and localities
is significantly greater in Mexico than in the United States. This power is epito-
mized by the lesser ability of states and localities in Mexico to raise revenue than
in the United States. This, too, is changing, but the disparity with the United States
remains great; the differences may grow as even more power is going to state and
local levels in the United States.

Migration matters in both countries are under federal jurisdiction and it is at
this level where the consultation is most intense. Most initiatives, as noted earlier,
come from the United States. The most important of these take the form of legisla-
tion with attendant appropriations for such things as patrolling the border or veri-
fying the immigration status of job seekers.

There is thus something of a disconnect in both countries in that most bilateral
discussion takes place at the federal level, while most of the effects are at state and
local levels. It may be desirable to bring local authorities into more of the bilateral
give-and-take.

Because immigration issues are so conflictual, pitting interest groups against
each other and making it difficult to reach political compromises, the United States
has long relied on independent commissions to provide guidance to Congress in
anticipation of legislation. The Immigration Commission of 1907-1909 was cre-
ated to advise Congress on how to respond to the situation created by the “new
immigration”—nearly a million newcomers each year, mostly from southern and
eastern Europe. It commissioned studies and issued dozens of reports on the char-
acteristics of the new immigrant population.

These reports led to the adoption of a literacy test in 1917 as a screening de-
vice intended to reduce the number of illiterate and less desirable immigrants com-
ing to the United States from eastern and southern Europe. When the literacy test
did not produce the desired result, Congress abandoned it in favor of straightfor-
ward national origins quota laws (1921 and 1924) which essentially barred non-
white immigrants and provided few visas for immigrants from eastern and south-
ern Europe. Western Hemisphere countries were exempted from the quota and this
led to a large increase in Mexican legal immigration starting in 1924.

In 1950, Truman’s Presidential Commission on Migratory Labor was established
to study problems of migrant farm labor. The 1951 report was critical of the Bracero
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Program, but it stopped short of recommending its abolition. The Commission also
emphasized the adverse effects of illegal migration on domestic farm labor. It pre-
sented detailed recommendations for penalizing employers of unauthorized work-
ers—something the Mexican government had advocated before. In 1952, Congress
did adopt criminal penalties for the transportation and “harboring” of unauthorized
immigrants. However, it explicitly exempted their employment from the penalty
legislation. The congressional delegation from Texas was instrumental in securing the
passage of this loophole favored by farmers from that state, and it thus came to be
known as the “Texas Proviso.” The exception which legally permitted the employ-
ment of unauthorized workers was not repealed until the passage of IRCA in 1986.

In 1952, Congress passed omnibus immigration legislation but ignored Presi-
dent Truman’s urgings to repeal the quota restrictions which had been in place
since the 1920s. Truman appointed another commission whose 1953 report was
influential in leading to the eventual repeal of national origins quotas in 1965.

Starting in 1965, the Select Commission on Western Hemisphere Immigration
focused on the implementation of the 1965 Act and on “green card commuter”
migration, which had grown after the termination of the Bracero Program. Its work
influenced the 1976 amendment which extended the annual country ceiling of 20,000
visas to Western Hemisphere countries. All legal immigrants admitted in addition
to that number were “nonquota” immigrants, most of them immediate relatives of
U.S. citizens.

In 1978-81, the Select Commission on Immigration and Refugee Policy (SCIRP)
held hearings and commissioned studies to review immigration policy in light of
the growing unauthorized immigration, especially from Mexico, and the changing
patterns of refugee flows. Congress did not wait for its recommendations to adopt
the Refugee Act of 1980. The recommendations of the 1981 report were influen-
tial, however, in defining the range of acceptable proposals to respond to illegal
immigration. These proposals shaped the legislative initiatives presented by Sena-
tor Alan Simpson and Representatives Romano Mazzoli and Peter Rodino between
1982 and 1985, which eventually resulted in the Immigration Reform and Control
Act of 1986. The combination of employer sanctions and other control measures,
and legalization for both long-term residents and temporary farm workers, consti-
tuted the political compromise which made legislative success possible after a de-
cade and a half of unsuccessful attempts. SCIRP had envisioned the outlines of
that successful political compromise.

The current U.S. Commission on Immigration Reform (1993-1997) is the lat-
est iteration of this pattern. This Commission is charged with all aspects of immi-
gration reform.

In Mexico, the debate on the migration phenomenon also has been the object
of open and public participation sponsored both by legislative bodies and by the
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executive power. On the legislative side, on December 29, 1984, the Senate created
a commission to carry out a public national consultation on the situation of migrant
workers, including immigrants into Mexico as well as Mexican migrants into the
United States. This consultation was carried out in 16 hearings in central, south,
and northern Mexico during all of 1985. The commission’s report was presented to
the Senate in December 1985.10 One conclusion of this consultation was the proposal
for a Charter of Rights of Migrant Workers to be agreed between Mexico and the
United States.

In November 1990, the Mexican Senate again convened a hearing specifically
on human rights of migrant workers. This hearing, significantly enough, took place
at Mexico’s northern border, in Tijuana. There were 92 participants. One charac-
teristic of that hearing was the concern expressed by most participants of rising
anti-immigrant attitudes in the United States, the growing use of firearms by U.S.
border “vigilantes,” and the vulnerable situation of infants, women and Indian
migrants. There was a call for more stringent penalties against persons trafficking
migrants and for closer dialogue between authorities of the two countries.11

On the executive side, in the first half of 1995, there were public consulta-
tions, with numerous participants, on the migration phenomenon as part of the
process to prepare the national development program. The consultations covered
immigration and emigration issues and the opinions expressed were diverse.

Objectives of the Two Countries

This is a shifting target because objectives change with the times and the con-
text. Objectives sometimes must be defined as they relate to specific countries; for
example, Mexico’s objective to limit illegal immigration from Guatemala is quite
different from its desire not to rock the boat with respect to the movement of Mexi-
can migrants to the United States. Mexico, like the United States, has its own structure
of employer sanctions to deter the hire of illegal immigrants. For the United States,
because entry without documentation is predominantly from Mexico, the U.S. Border
Patrol is concentrated at that border.

U.S. immigration policy has placed priority on family reunification since 1965
and, in practice, this has benefited Mexico; but this priority is not immutable. What
follows focuses on objectives as articulated or practiced today.

Mexico

Migrant-sending countries rarely have explicit emigration policies. Few
countries deliberately encourage emigration on a permanent basis, although many
do so for temporary periods. Mexico did facilitate temporary emigration under the
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Bracero Program and occasionally supports the idea of new programs to regularize
the current illegal immigration into the United States.

Migration is so prominent in Mexico’s domestic and foreign affairs that a pub-
lic stance is unavoidable. This need for going public has to be weighed against a
long-standing tradition of noninterference in the domestic affairs of other coun-
tries. The way out of this dilemma has been to pursue certain objectives related to
migration, but not to have a migration policy as such.

Three major objectives are being pursued by Mexico. The most salient and
openly stated is to protect the rights of migrants. This has more to do with migrants
than with migration. Because of the large numbers involved, the execution of this
objective requires the use of many resources, both outside the country and at home.
The protection of migrants’ rights abroad involves traditional consular and diplo-
matic efforts and a continuous monitoring of violations of these rights and the
circumstances under which they occur. This is accompanied by public denuncia-
tions from time to time. Much of Mexico’s consular activity in the United States
deals with migration issues.

There are important domestic and foreign implications of this emphasis on the
protection of migrant rights. On the domestic front, a special force has been cre-
ated—Grupo Beta—to prevent abuses against would-be migrants who concentrate
near the border to gain access to U.S. territory. Another recent initiative is a change
in the General Population Law and its regulatory apparatus to increase penalties
against those who traffic in migrant movements.

Achieving foreign migration objectives has led to substantial engagement with
U.S. authorities. In addition, Mexico has sponsored international efforts to adopt
rules regarding the rights of migrants and their families, irrespective of their legal
situation. Mexico was active in the efforts, first in the International Labor Organi-
zation and then in the U.N. General Assembly, to pass the 1990 U.N. International
Convention on the Protection of the Rights of all Migrant Workers and Members of
Their Families. Mexico took a leading role to develop a shared position on the
migration phenomenon within the North and Central American regions, as was
acknowledged in the Joint Communique of the Regional Conference on Migration
held on March 13 and 14, 1996, in Puebla, Mexico. This conference was attended
by the governments of 10 countries. Protection of the human rights of migrants and
others was the paramount issue at this conference.

A second Mexican objective is less openly stated, but of considerable impor-
tance. This is to avoid abrupt changes in U.S. immigration policy and in the flow of
migrants. Mexico wishes to maintain stability of migratory conditions as it consid-
ers changes in its migratory regime. One author has conceptualized this objective
as wanting “to keep the U.S. door open.”12 Recently this objective has taken the
form of wanting to regularize this flow. The current readiness to discuss some form
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of a guest-worker agreement can be seen in this light—to achieve steadiness in
migratory policy and stability in the flow. The most prevalent proposals since 1994,
set forth by diverse social groups, are to conclude a bracero-type agreement.13

The third objective that emerges from recent declarations of senior Mexican
officials is to get recognition of the contribution that Mexican migrants have made
to the U.S. economy and society.14 This objective can be seen as a reaction to the
recent negative U.S. climate against immigrants, and Mexican immigrants in par-
ticular. (This objective might be expanded to include the contribution that the mi-
grants have made to the Mexican economy and society.)

The Mexican government has developed two main activities in relation to its
citizens who are emigrating or have emigrated to U.S. territory: consular protection
and a program for supporting communities of resident Mexicans or Mexican-Ameri-
cans. Consular protection can be considered an immediate response to the wide va-
riety of problems arising from the large flow of Mexican migrants, undocumented
and documented, to the United States. The Program for the Mexican Communities
Living Abroad can be seen as a medium- and long-term strategy to improve the living
conditions of Mexicans and Mexican-Americans north of the Rio Grande.

Consular Protection

The main objectives of consular protection are to provide general assistance to
the individual traveling or working abroad to make his or her stay and manage-
ment of affairs easier in the receiving country, and to assure that the migrant has
access to a system of justice outside of the limits of jurisdiction of his native coun-
try. Consular protection implies a claim filed against the local or central authorities
located within the consular jurisdiction.

Traditionally, consular protection of co-nationals living in the United States
has been considered a priority activity of Mexican foreign policy. There are cur-
rently 41 consulates throughout the territory of the United States; 12 are consulates
general. This represents the largest network of consulates of any country in the
world. Since its inception, consular protection has assisted migrants in their repa-
triation, hospitalization, recovery of labor compensation, legal trials, and in offi-
cially protesting abuses against them.

Analysis of Mexican consular protection in the United States leads to five
main comments about this practice:

1. Protection is a traditional activity undertaken by the Mexican government.
Consular protection in the United States is more than a century old, dating back to
the Treaty of Guadalupe-Hidalgo of 1848. While the United States has focused in
Mexico on the protection of property, investments, and goods owned by its nationals,
Mexico, by contrast, has focused mostly on the protection of its labor force.
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2. Protection is often used as part of political rhetoric. Speeches on foreign
policy, and especially those regarding relations with the United States, usually
include a reference to these protective activities. This is clearly the case in the
yearly presidential State of the Union Address (Informe Presidencial). A review
of speeches since 1964 shows that most presidents have appealed to the strength-
ening of consular protection as the principal response to the perceived abuses and
violations of the human rights of Mexican legal and undocumented immigrants in
the United States.

3. Protection follows the same pattern of reactions and counter-reactions oc-
curring in the rest of the migration issue. The observed sequence is that Mexico
responds to a perceived problem, say the Riverside incident discussed elsewhere;
then comes a reaction to that response by the United States, which Mexico then
possibly follows with a counter-reaction.

4. Since the end of the Bracero Program, the Mexican government has periodi-
cally announced the strengthening of this system of protection. During the Zedillo
administration, there have been efforts to modernize the system by means of three
main activities: training and updating programs; harmonizing criteria of what con-
stitutes a case of protection; and improving technical infrastructure, such as the
development of databases.

5. During the 1990s, there has been a tendency to intensify the dialogue be-
tween the authorities of both nations, and to establish techniques of coordination
or consultation, such as the Border Liaison Mechanism, the Working Group on
Migration and Consular Affairs, the Consulting Mechanism for the Immigration
and Naturalization Services Activities and Consular Protection, and Mexico’s par-
ticipation in the Citizens’ Advisory Panel (CAP).

Program for the Mexican Communities
Living Abroad (PMCLA)

The Program was created in response to frequent demands from Mexican
Americans to the Mexican government for more support for their communities
living in the United States. The establishment of the PMCLA represents the Mexi-
can government’s recognition of the potential of Mexican Americans as a source of
political support within the United States, and also the potential of the community
to develop closer economic ties with Mexico. President Salinas created the Pro-
gram in 1990, the year in which the negotiation of NAFTA was launched.

The goals of the PMCLA can be summarized as follows:

• To strengthen the links with the Mexican community in the United States,
to defend the civil rights of its members, and to enhance Mexican culture
in the United States;
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• To contribute to the strengthening of Mexican citizens´ capacity to
respond to the anti-immigrant climate in various regions of the United
States; to institutionalize the relationship with Mexicans living abroad
and to increase their visibility in Mexico; and

• To promote business ties between Mexicans and Mexican Americans,
and to foster the latter’s participation in certain areas of U.S.-Mexico
relations.

The administration of Carlos Salinas made the program a priority in the bi-
lateral relationship. The yearly budget of the program has exceeded $1 million
since its creation. This, in terms of allocation of expenditures, makes it more sig-
nificant than the Consular Protection Program. The PMCLA has developed seven
main activities: community organization, sports, education and culture, informa-
tion and communication, health care, business, and fund raising. The main ac-
complishments are:

• It has strengthened and broadened Mexican ties with organizations of
Mexican Americans;

• It has created a network of cultural institutes all over the United States;
and

• It has established a Council for Business Promotion.

United States

The main official U.S. objective is to keep open the front door for legal immi-
gration but to close the back door of illegal immigration. While this objective can
be stated simply, it is complex in reality. The desire to limit illegal immigration has
long been official policy rhetorically, but not completely in practice. The implicit
policies have not always dovetailed with the explicit pronouncements. The immi-
gration legislation of 1996 contained some compromises on how open the front
door should be, but the issue was not really resolved. It is quite possible that the
issue of numbers will be revisited by the Congress in the near future. The priority
given to family reunification is established policy, but there is substantial senti-
ment for more skill-based selection.

Two articles in a recent issue of the Atlantic Monthly give a good synopsis of
the debate on U.S. immigration objectives. David Kennedy argues that the United
States can still afford to accept immigrants, largely because they augment the labor
supply and thus lead to higher economic growth. His main caveat is that immigrant
concentration in a few locations challenges the existing culture, a phenomenon not
present during earlier waves of immigration in the 19th century. The policy
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implications of this analysis are ambiguous, but seem to point in the direction of
admitting fewer immigrants in that this may be the only way to limit concentration.15

George J. Borjas, following an analysis he has set forth frequently in recent
years, argues that because new immigrants are less educated than in the past, their
admission leads to a decline in the wages of less-skilled native and national U.S.
workers. His article focuses on the distributional effects of new immigrants whose
admission, he states, favors employers at the expense of national workers, with
only a modest net gain for the economy as a whole. The key policy implication of
this argument is to change the criteria for admission in favor of skills and away
from family unification.16

An analysis by the U.S. Department of Labor on how well the immigrant popu-
lation legalized under IRCA fared five years later tends to support the Borjas argu-
ment. Two findings of that study are that the legalized immigrants compete for
low-wage jobs, and that a disproportionate number of them are below the poverty
level.17 These are relatively short-term findings, over five years, and may or may
not hold over longer periods, say, a generation or more.

Another objective of the U.S. authorities is to seek greater cooperation from
the Mexican government than in the past. The earlier Mexican no-policy policy
meant that Mexico was a bystander as its nationals moved illegally across the bor-
der. The new policy of dialogue permits the United States to seek more official
engagement from Mexico. The Mexican legislation of October 1996 providing for
more severe punishment of Mexicans who engage in migrant trafficking is one
response to this new bilateral engagement.

The central U.S. objective—to put out the welcome mat to immigrants who
enter legally and reject those who enter without documents or illegally overstay
visas—requires a combination of facilitation and control. The control elements
involve fences at the border, more resources for the Border Patrol, stronger penal-
ties against employers who knowingly hire illegal aliens, a better system to help
employers determine who is illegal, and inspections that take place at work sites.
Control activities require the cooperation of agencies other than the INS, such as
the Labor Department for enforcement of work standards in activities that tend to
hire illegal aliens, such as the garment and construction industries, and service
establishments such as restaurants and hotels. Cooperation is also sought from
local jurisdictions, such as sheriffs.

The facilitation aspect was evident in the INS role in the IRCA legalizations
and the effort to speed up border crossings. While it became controversial in the
1996 presidential election campaign, the INS facilitated the naturalization of eli-
gible legal immigrants seeking citizenship and is working methodically to reduce
the backlog of eligible legal admissions. The 1996 immigration law contains a
number of facilitation measures: more full-time INS and Customs officials at the
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border to reduce delays at peak crossing hours; greater use of commuter lanes to
facilitate legal entry; more pre-inspection at foreign airports; and pre-clearance
authority for foreign officials.

The Bilateral Agenda

There is a bilateral agenda. These common interests include the following:

1. Making the border safer. This is manifested on the Mexican side by Grupo
Beta, on the U.S. side by the various facilitation efforts noted above, and jointly by
the Border Liaison Mechanism and Mexican participation in the Citizens’ Advi-
sory Panel.

2. Cooperative efforts to prevent smuggling of migrants.

3. Cross-border community programs to facilitate legal crossings.
The cooperation to achieve these and related objectives are the consequence

of the increased dialogue of recent years. The nature of the agreed objectives was
set forth in the joint statement of the two presidents of May 6, 1997.

At the same time, the porousness of the border in conjunction with U.S. efforts
to reduce illegal crossings at the most convenient points (such as Tijuana-San Di-
ego and Ciudad Juárez-El Paso) has resulted in some tragic consequences. Cross-
ings have been deflected to less hospitable terrains and a recorded 126 deaths re-
sulted in 1996, and the 1997 death toll is accumulating at a more rapid pace.

Societal Attitudes and How They are Shaped

The vast divide that exists in societal attitudes in the two countries on the
migration phenomenon is amply demonstrated in public opinion surveys, focus
group conclusions, treatment in the media, and positions of key actors. There is no
way to fully bridge the divide because it is rooted in the underlying situations of a
sending and a receiving country and, consequently, reflects national self-interest in
the current context. The best that can be expected is deeper understanding on each
side of the attitude of the other and why this outlook exists.

Public Opinion Polls and Focus Groups

These will be shown separately for the United States and Mexico.

United States

While there are variations in the percentages depending on the circumstances
when polls are conducted, the dominant U.S. attitude has been for restriction of
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immigration. The restrictionist viewpoint has grown in recent years, dominated
largely by attitudes in California. The restrictionist sentiment there exemplified by
the passage of Proposition 187 in November 1994 had reverberations throughout
the nation, but other states did not necessarily have the same reaction. The Gover-
nor of Texas, another important immigrant-receiving state, in August 1995 pub-
licly deplored the Mexico- and immigrant-bashing attitude that he felt was preva-
lent in California. A similar reaction came at roughly the same time from Rudolph
Giuliani, the mayor of New York City.

The ups and downs in the intensity of anti-immigrant sentiment seem to de-
pend significantly on the employment (unemployment) situation at the time a poll
is taken. It is therefore unwise to generalize about the depth of feeling on the immi-
gration issue other than as a reflection of attitudes at a given moment. The vote on
Proposition 187 came before California had recovered from an economic down-
turn. The contrary declaration of Governor George Bush, Jr., came when Texas had
recovered from its earlier recession. It is important to note, also, that Texas relies
much more than California on exports to Mexico and Texas is the main truck route
for U.S. trade with Mexico.18

Two aspects of the U.S. polling data merit emphasis:
1. The shifts in the proportion of the U.S. public that believes the level of

immigration should be decreased track reasonably well with the state of the economy
(i.e., there is a rise in restrictionist sentiment as the economy worsens). Using Gallup
Poll data, the proportion of persons favoring a decrease in immigration was 33
percent in June 1965, 42 percent in March 1977, 65 percent in 1981, 49 percent in
June 1986, 53 percent in 1988, and 65 percent in 1993, and roughly the same two
thirds in the summer of 1995.19 The economy was relatively healthy in 1965 (rela-
tively low restrictionist sentiment), depressed in 1982 (rising restrictionist senti-
ment), and growing in 1986 (and restrictionist sentiment declined). The concor-
dance between the state of the economy and restrictionist sentiment was less pro-
nounced in 1988, 1993, and 1995.

2. There is no evident correlation between public opinion as reflected in the
polls and legislation. The polls over the years show much support for penalizing
employers for knowingly hiring illegal aliens, but it took many years, until 1986,
to reflect this in federal legislation; and even then, the law was not rigorously
enforced. According to a Gallup poll in 1984, a majority of the public supported
the idea of an identification card, but this has been resisted by the U.S. Congress.
Despite the public sentiment over the past few decades for fewer immigrants, this
has not been reflected in legislation. The estimate of the number of legal immi-
grants who will be admitted in 1997 under the 1996 law is 850,000, about the same
as the previous year, despite the recent increase shown in the polling data of the
proportion of the public favoring a reduction.
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There are a number of reasons for the disparity between public opinion as
reflected in polls and congressional action. These include the lobbying of interest
groups, the logrolling that takes place to simultaneously satisfy many interests,
differences that exist between regions of the country, concern over civil liberties
with respect to identity cards, and the fact that polling percentages may not reflect
deeply held sentiments.

The best reflection of public opinion in California, at least in November 1994,
was the vote on Proposition 187, which was supported by a margin of 59 to 41
percent. Polls in California tend to show substantial divergences between Anglo
and Latino voters. Thus, in 1994, the California Opinion Index indicated that 56
percent of Anglos felt that the IRCA amnesty was a bad thing, while 68 percent of
Latinos thought it was a good thing to do. Again in 1994, 55 percent of Anglos
favored amending the Constitution to deny automatic citizenship to children of
illegal aliens born in the United States, while 76 percent of Latinos were against
such a constitutional amendment.

On some issues, however, positions were not what intuition would lead one to
believe. For example, on the use of ID cards for all persons living in the United States,
55 percent of Anglos thought it was a bad idea, while 56 percent of Latinos favored
this. On the issue of the number of immigrants who should be admitted for legal
residence, 55 percent of Californians thought this should be reduced, which was about
10 percentage points less than the Gallup Poll showed for the nation as a whole.

Recent developments in California, such as Proposition 187 and the incidents
in Riverside County affecting illegal immigrants, have stimulated the effort for
empowerment among Latinos. A poll commissioned by La Opinion, the nation’s
leading Spanish-language daily newspaper, and KVEA television, both in Los
Angeles, reported in May 1996 that 57 percent of Latinos felt the best response
was through political empowerment.20

Mexico

Data on Mexican public opinion regarding migration are either unsystematic
or nonexistent. Recent opinion polls, therefore, have to be treated with caution.
With this in mind, the high concentration of some poll results leads to the easy
interpretation that positions merely repeat “messages of the media.” However, this
is not always the case. For example, a poll of Mexico City residents taken immedi-
ately after the April 1996 Riverside incident found that three out of four respon-
dents consider that restricting the entrance of indocumentados is not in the interest
of the United States. Eighty-five percent of the same Mexico City respondents also
believe that Mexicans do little or nothing to help their nationals abroad. Only 15
percent declare to know that there are institutions which defend them.21
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The different perceptions that exist in the two countries on the migration
phenomenon manifest themselves quite vividly when it is possible to compare the
answers to identical questions in a Mexican and U.S. survey. Such a dual survey
was carried out in August 1996. The Mexican survey showed that only 2 percent of
the respondents believed that stricter border controls would be effective to diminish
migration, compared with 19 percent who believed so in the U.S. survey. The
perceptions on the effectiveness of employer sanctions work in the same direction:
the Mexican survey showed that only 4 percent believed that employer sanctions
would work, while 18 percent believed so in the U.S. survey.22

According to a January 1997 opinion poll by MORI de México, only one in
seven Mexicans believed that the measures taken by the government to protect its
nationals abroad are somewhat effective, and 42 percent believed governmental
efforts lack effectiveness. This same poll showed that 85 percent of Mexicans con-
sider that U.S. immigration policy is either unfair or racist.

When questioned about the costs and benefits of Mexicans working in the
United States, the respondents thought that migration was positive for both coun-
tries: 40 percent thought that the Mexican economy benefits, whereas 58 percent
believed the U.S. economy benefits.

In response to a question on the convenience of seeking a formal bilateral
temporary worker agreement, 76 percent thought that the Mexican government
should seek such a pact with the United States.23

A similar picture of Mexican perceptions emerges from another survey carried
out at the end of 1996. The survey was commissioned by Mexico’s National Popu-
lation Council (CONAPO) to evaluate family planning program in nine states in
Central and Southern Mexico. Respondents consider that although Mexico receives
some benefits from its migrants (42.6%), the United States benefits much more
(75.3%). Regarding perceptions of Mexican protection of migrants, the opinions
are almost equally divided between those who consider these efforts acceptable
(41.3%) and those who consider that deficient (46.2%). Finally, the proportion of
those who would like to see some sort of “temporary worker program” is over-
whelming (81.2%).24

Elites and Non-elites

There is little solid data on the views of elites and non-elites generally in the
United States. There is evidence that the views of Latino elites differ from those of
the rank and file. This statement may be more accurate if nuanced in the way Peter
Skerry has done: “Indeed, by defining the agenda for a poorly organized and largely
disenfranchised group, the leaders exert extraordinary influence over how it [the
rank and file, presumably] views the world.”25 Some examples given by Skerry are
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positions on immigration and abortion. De la Garza and De Sipio also stress the
importance of citizenship, or its lack, in shaping Latino views.26

Espenshade and Hempstead find in their analysis of survey data that the higher
the education and income of Latino respondents, the more favorable they generally
are to greater immigration.27 This is consistent with what the authors hypothesized.
The attitudinal differences between elites (defined in this example as the more
educated and wealthier) and non-elites reflect the disparities in their perceived
self-interest as much or more than in their ethnicity.

The significance of citizenship and disenfranchisement in determining mass
as opposed to leadership positions may be undergoing a transformation. The in-
crease in Latino (and other) naturalizations stimulated by the removal of benefits
from legal aliens in the immigration and welfare bills had considerable influence
in elections across the United States in 1996, especially in places where many
Latinos live.28 The rank and file Latinos, many more now enfranchised, turned out
in greater numbers than in the past and, for the most part, their votes reflected the
positions of the leadership. One unintended consequence of Proposition 187 and
other anti-immigrant measures elsewhere has been to weaken the Republican Party
in this and other states, at least for now, by antagonizing the fastest growing major
ethnic minority—Latinos—in the United States.29

In Mexico, similarly, there is little solid data on the differences, if any, be-
tween the views of elites and non-elites. An approximation, however, of the views
of the former can be obtained by looking at the way many enlightened employers
interpret the migration phenomenon. Employers generally take the view that labor
mobility is beneficial and rational. For them, there is no direct, or easy, solution to
stopping Mexican migration. The answer to migration is indirect—through a
healthier and more dynamic economy. Economic elites believe that if one wants to
stop the current exodus, it is important that Mexican families recoup their eco-
nomic security.

Employers see the migration phenomenon from the framework of the regional
asymmetries within North America, and its solution within this same regional frame-
work. Employers put forward two possible avenues to deal with the “migration
problem.” One is to legalize the phenomenon. The other (not in opposition to the
first) is to promote the idea that within the North American space, resources—
including labor—have to be shared among the three member countries.30

Public Positions of Influential Actors

Influential players can have a substantial impact on the public perception about
migration issues. The positions of these actors undoubtedly carry much weight
because their prominence attracts considerable media attention to their views. The
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resulting public perceptions, whether or not accurate, do have an effect on legislative
outcomes and on U.S.-Mexican relations.

In the United States, Governor Pete Wilson of California, by his advocacy of
Proposition 187, gave official sanction to the measure. Governor Wilson had ear-
lier made the issue of illegal immigration into California an important feature of
his re-election campaign. Pat Buchanan, when he was seeking the Republican nomi-
nation for president in 1996, surely influenced many voters to support his anti-
immigrant, especially anti-Mexican-immigrant, stance. In the end, Bob Dole, the
eventual Republican candidate, supported Proposition 187. The anti-Mexican-im-
migrant position was by no means limited to Republicans. Senator Diane Feinstein
of California opposed NAFTA largely on anti-immigrant grounds, and she has con-
tinued to take this position to this day. Her fellow Democrat from California, Sena-
tor Barbara Boxer, took a similar position.

Other key actors took opposite positions. As noted elsewhere, Governor George
Bush of Texas criticized the anti-Mexican tone of many of the key players in Cali-
fornia. President Clinton, on the opposite side of the position taken by his Repub-
lican rival, carried California in the presidential election.

Immigration from Mexico, and assertions about its fiscal burden for individual
states and its social consequences for the nation as a whole, raised the visibility of
Mexican relations in the United States, and not always in the most felicitous manner.

In Mexico, public statements and declarations of principles of key actors are
plentiful. The positions selected—only three—are considered particularly relevant
in framing the domestic debate and shaping the main public and private responses to
the migration phenomenon. In his Informe Presidencial, President José López Portillo
(1976-1982) synthesized in one short sentence what would later be repeated often as
the Mexican view on the migration reality: “Mexico wants to export goods, not
people.” For years, the bulwark of the Mexican migration policy position has been
the emphasis on the protection of migrant rights. During the debate on Proposition
187, this emphasis led Andrés Rozental, Undersecretary of Foreign Relations, to go
on record in California in August 1994, in a way that many consider aggressive, even
impolite and undiplomatic, in defense of Mexican migrants abroad. Finally, Jorge
Bustamante, a well known scholar of the migration phenomenon, for years has been
advocating the consideration of “a border perspective” in dealing with migration. His
argument is that realities and perceptions at the border are peculiar to that region.

Media

The media treatment of migration is well exemplified by the nature of the
coverage Proposition 187 received in Mexico and by the sober coverage in the
United States of immigration reform.



466

Mexico — Proposition 187

The media in Mexico appeared to provide an accurate representation of the
positions of the executive branch of government, the political parties, firms, the
Catholic church, and the intelligentsia and academics about Proposition 187:

1. Executive branch of government: Both the Salinas and Zedillo governments
saw the initiative as a racist and xenophobic expression. The government con-
cluded that Proposition 187 affects the relationship between Mexico and the United
States and compels dealing with the migration issue from a holistic and not a par-
tial perspective.

2. Legislative branch of government and political parties: Both rejected the
initiative and rallied to defend the human rights of the migrants. Both groups feared
that Governor Pete Wilson’s “electoral demagogy” would spread to other places in
the United States. Their reaction had three elements: rejection of Proposition 187;
the need to defend the human rights of Mexican nationals; and improvement of
conditions in Mexico to obviate the need to emigrate.

3. Academic and intellectual communities: These groups characterized the
Mexican government’s response as unenthusiastic and felt that the rights of Mexi-
can migrants had been subordinated to NAFTA negotiations and then to Carlos
Salinas de Gortari’s ambition to lead the World Trade Organization. They argued
that failure to include the free mobility of labor between the signatory countries of
NAFTA led to the discriminatory treatment of illegal workers.

4. Catholic church: Demanded a prompt dialogue between authorities of both
countries and proposed the creation of a “Free Labor Agreement.” Church leaders
insisted that the Mexican government had to create conditions to avoid forcing
citizens to cross the border illegally.

5. Private sector: Considered immoral the use of the migration problem by the
U.S. politicians as a political device in the search for votes. Yet, they accepted that
there is a serious unemployment problem in Mexico. They favored a strong de-
fense of the rights of illegal workers in the United States.31

United States — Immigration Reform

In the period analyzed—from October to December 1995 and April 1996—
the American press published a series of articles on the migration problem, focus-
ing on the illegality aspect of the issue. In most reports, the dilemma was treated as
a fiscal, economic and social problem which had adverse effects on American
workers. There was also much stress on U.S. sovereignty loss because of lack of
control of the border. Most articles supported unilateral U.S. measures to control
illegal immigration.
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The U.S. media reporting also showed two other tendencies: that measures
like Proposition 187 were not a complete solution to migration problems; and the
need to respect the human rights of workers.32

Advocacy by Nongovernmental Organizations

The manner in which this is done differs in extent and intensity in the United
States and Mexico.

United States

Public interest groups are common in the United States and, in a sense, all
significant legislation is the outcome of contests between such groups with differ-
ing interests. It has ever been thus in the United States, even if not to the extent that
exists today; and, as Toqueville observed in a different setting, this capacity for
organization of the public at large is one of the strengths of U.S. democracy. The
immigration field lends itself to legislative and information contests because the
interests at stake touch simultaneously on family and kinship matters, the cultural
development of society, and the exercise of sovereignty over entry into national
territory. There are many U.S. NGOs whose work is devoted exclusively to immi-
gration issues (e.g., Federation for Immigration Reform, Center for Immigration
Studies, and Voice of Citizens Together in California), and many more for whom
immigration is one facet of their activities (such as the League of United Latin
American Citizens, Mexican American Legal Defense Fund, National Council of
La Raza, and, where issues of civil rights are involved, the American Civil Liber-
ties Union). Business and agricultural interests take public positions on elements
of legislation. The relative influence of these groups is significant in framing the
compromises that emerge in immigration legislation.

As one goes through the 1996 immigration and appropriation bills, the influ-
ence of NGOs—either direct or as a result of public-education efforts—on out-
comes becomes abundantly clear. Provisions to provide more funds to the Border
Patrol than the administration requested demonstrates the strength of the anti-ille-
gal immigrant sentiment. So do the pilot programs for confirmation of employ-
ment eligibility; but the fact that they are voluntary pilot programs also demon-
strates that opinions differ sharply on this issue. The facilitation of legal entry at
the border is in large part the result of a public-information campaign by NGOs.
The restriction of benefits to non-citizen legal immigrants in both the immigration
and welfare bills is partly the result of budgetary stringency and of pressure by
NGOs. The provision making mutilation of female genital organs a criminal of-
fense is the consequence of a public information effort by NGOs.
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The list could be extended to past legislation, such as the SAWs program of
IRCA and, before that, the Texas Proviso of 1952. The half-open door practice
reflected compromises between various NGO groups which led to formal opposi-
tion to illegal immigration but not excessively so in practice. The constitutional
case brought against implementation of major segments of Proposition 187 was
directed by the ACLU in California.

The removal of the Gallegly amendment, which would have denied public
education to alien children illegally in the United States, was largely a consequence
of an organized public campaign by a number of NGOs. This outcome was aided
considerably by the opposition to the amendment by the two Republican senators
from Texas, Phil Gramm and Kay Bailey Hutchison.33

Mexico

NGOs have helped Mexican migrants for years. With the influx of Central
American refugees into Mexico in the late 1970s and early 1980s, new NGOs arose
whose work was directed to these groups of immigrants. This division of labor on
migrants into and out of Mexico continues to the present, although there are NGOs
that deal with both groups. NGOs increasingly combine work on issues of emigra-
tion from Mexico and those dealing with immigration into Mexico.

Mexican NGOs are becoming increasingly active and visible in the public
debate. A group of at least two dozen NGOs, in combination with NGOs of other
countries, gathered in Puebla, Mexico just before the First Regional Migratory
Conference (March 1996) and presented a combined resolution. NGOs seek rec-
ognition by the government as interlocutors of the civic society.

These NGOs act as a pressure group for the migrants. The following two is-
sues seem to take priority in their agendas: to inform and sensitize the population
at large on the realities of the migration phenomenon; and to attempt to limit the
adverse effects of migration on individuals, families, and communities. Many NGOs
publicly denounce abuses and violations suffered by migrants during their journey
toward the North, be they Mexicans or other nationals.34

Although not an NGO, nor devoted particularly to migration issues, the
Comisión Nacional de Derechos Humanos (CNDH) has been monitoring the com-
pliance and violations of migrants’ human rights and, in so doing, has contributed
tremendously to the creation of a culture of respect for human rights, including
those of the migrants whatever their legal status. The CNDH in 1996 published its
Second Report on the violations of migrants human rights along the northern bor-
der.35 In 1995, it had published a report on the violations of the migrants’ rights
along the southern border.36
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Legislative and Judicial Responses

U.S. Federal Immigration Legislation

Nationality

The U.S. Constitution states that all persons born in the territory of the United
States are U.S. citizens and that Congress is empowered to establish a “uniform
rule of naturalization.” The terms by which nationality and citizenship are defined,
acquired, and lost are established by federal legislation and court decisions inter-
preting this broad Constitutional provision.

Birth in the United States confers citizenship regardless of the status of the
parents. Birth abroad of U.S. citizen parents confers derivative citizenship, according
to complex rules that have changed over time. Usually, naturalization is a process by
which a legally admitted immigrant who has resided in the United States for at least
five years submits a petition and passes an examination in English and civics.

Admission of Immigrants

The United States sees itself as a country of immigration, and sees immigrants
as potential U.S. (naturalized) citizens. U.S. immigration legislation has often arisen
as a response to a perceived immigration problem of the moment, but usually has not
focused specifically on Mexican immigrants. Early examples of policies that in some
way focused on Mexican immigrants include the suspension of certain requirements
of the 1917 Immigration Act to allow the temporary admission of Mexican workers
during World War I, the creation of the Border Patrol in 1924, and the administrative
restriction in 1927 which resulted in a decline in legal immigration from Mexico in
the absence of quotas fixed by statute. Another example of a policy focused on Mexico
was the recruitment of railroad and agricultural workers during World War II and the
institutionalization of the Bracero Program in 1951.

Family reunification emerged as an important feature of U.S. immigration
policy when numerical restrictions were first introduced in 1921, and it was
maintained when immigration law was reorganized into the Immigration and
Nationality Act of 1952. In 1965 it became a central principle of U.S. immigra-
tion policy. Before and since then, immediate relatives—unmarried children,
spouses, and parents—of U.S. citizens have been admitted without statutory limit.
Immediate relatives of permanent resident aliens and other close relatives of U.S.
citizens and resident aliens have been admitted according to a complex set of
rules which changed between 1965 and 1990 within a worldwide annual numeri-
cal ceiling. Preference categories set aside about 80 percent of the numerically
limited visas for family-sponsored immigrants; employment-sponsored immigrants
comprised most of the remainder.
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In fiscal year 1995, the United States admitted over 720,000 immigrants, 12.5
percent, or nearly 90,000 of them born in Mexico (Table 1). The vast majority of
these were close relatives of U.S. citizens or legal permanent residents—460,000
or 64 percent of the total, 90 percent of the immigrants from Mexico. Mexican
immigrants comprised 26 percent of the total immigrants admitted under family-
sponsored preferences (first through fourth preferences), including the 2A prefer-
ence category of which 75 percent are admitted exempt from the per-country limit.
By contrast, they comprised only 2 percent of the employment-based immigrants
admitted and 3 percent of the categories not subject to numerical cap, which in-
cludes refugees and asylees.

Because the vast majority of Mexican immigrants over the years have been
family sponsored and more have applied under numerically limited categories than
visas have become available, backlogs have developed as applicants have waited
for an immigrant visa. This first became apparent in Mexico’s case shortly after
1976, when all countries were assigned an annual numerical limit of 20,000 immi-
grant visas for applicants other than immediate relatives of U.S. citizens. By 1982
271,582 active applications from Mexico were pending; by 1989 this had grown to
403,523. The 1986 Immigration reform and Control Act increased pressure on the
visa backlog system even as it allowed for the legalization of 2.3 million persons
from Mexico. This has led to a further increase in applications for permanent im-
migration status outside the numerical limitations of those legalized under IRCA.
Perhaps 800,000 visa applicants in the backlog for Mexico resulted from this sec-
ond stage of immigrant visa applications.

The 1990 Immigration Act increased the per-country annual limit for Mexico
and other countries to approximately 28,000.37 It also allowed for 55,000 extra
visas for each year during 1992-94 minus the amount by which immediate relative
immigrants exceeded 239,000 in the previous year for spouses and children of
aliens legalized under IRCA. This helped reduce the backlogs and, for a brief pe-
riod, nearly equalized the visa waiting period for applicants from all countries. By
January 1995, however, the immigrant waiting list had grown to a total of 3.7
million applications, one million, i.e., 28 percent, from Mexico (Table 2).

Mexican applications are oversubscribed in all of the family preference
categories—the shortest wait (first preference) is now about 41⁄

2
 years. In March

1997, visas were available for Mexican 2A applicants (spouses, children and
unmarried sons and daughters of permanent resident aliens) who had a priority
date before June 8, 1992. Third-preference applicants (married sons and daughters
of U.S. citizens) and fourth-preference (siblings of adult citizens) have waited for
about a decade for a visa. In March 1997, these applicants had February 1, 1988
and October 1, 1985 priority dates, respectively. It is not possible to predict how
long it will take any given set of applicants to obtain a visa since they may later
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Table 1
Immigrants Admitted to the United States from All Countries

and Born in Mexico, by Legal Category, FY 1995

All
Immigrants Admitted Countries Mexico %

1. All immigrants admitted 720,461 89,932 12.5
(1)=(2)+(22)

2. Subject to numerical cap 593,234 86,079 14.5
3. Family-sponsored preferences 238,122 61,877 26.0

4. Unmarried adult children of U.S. citizens 15,182 1,979 13.0
5. Spouses and unmarried children of alien

residents, including exempt from limit 144,535 52,167 36.1
6. Married adult children of U.S. citizens 20,876 2,031 9.7
7. Siblings of U.S. citizens 57,529 5,700 9.9

8. Immediate relatives of U.S. citizens 220,360 22,016 10.0
9. Spouses 123,238 13,824 11.2

10. Parents 48,382 3,844 7.9
11. Children 48,740 4,348 8.9

12. Other family-sponsored subject to cap 2,171 454 20.9
13. Children born abroad to alien residents 1,894 369 19.5
14. Legalization dependents 277 85 30.7

15. Employments-Based immigrants 85,336 1,708 2.0
16. Priority workers 17,339 193 1.1
17. Professionals with advanced degrees of

exceptional ability 10,475 56 0.5
18. Skilled, professionals, unskilled 50,245 1,086 2.2
19. Special immigrants 6,737 372 5.5
20. Investors 540 1 0.2

21. Diversity Programs 47,245 24 0.1
22. Not subject to numerical cap 127,227 3,853 3.0

23. Refugees and asylees 114,664 37 0.0
24. Parolees 3,086 0 0.0
25. Suspension of deportation 3,168 581 18.3
26. IRCA legalization 4,267 2,972 69.7
27. Other* 2,042 263 12.9

Source: 1995 Statistical Yearbook of the Immigration and Naturalization Service (Washington,
D.C.: GPO, 1997), tables 4, 5, 6,7, and 8, and unpublished data from Statistics Division, INS.
“From Mexico” refers to country of birth.

*This category consolidates a number of small admission categories listed in table 4. The
equivalent tabulations for Mexico are not published. The number listed (263) is inferred from
the 3,853 Mexicans admitted not subject to numerical cap.
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submit applications under a more advantageous category, a close relative may
naturalize and petition for their admission outside of the annual numerical ceiling,
or Congress may amend the law again.

Control of Unauthorized Immigration

IRCA contained important legislative changes in policy regarding the deterrence
of unauthorized immigration. Its principal provisions were (1) the adoption of
penalties for employers who knowingly hired unauthorized immigrants and who
did not review the documentation of all new hires; (2) the legalization of millions
of unauthorized migrants; and (3) additional resources for the apprehension and
removal of illegal entrants at the border with Mexico. The legalization provisions

Table 2
Immigrant Applicants Waiting for a Visa

January 1995*

Chargeable
Preference to Mexico All Countries

All preferences 1,039,706 3,692,506

All family preferences 1,032,695 3,554,986

1st Unmarried adult children 4,021 69,540
of U.S. citizens

2A Spouses & unmarried minor children 770,281 1,138,544
of permanent residents

2B Unmarried adult children 106,797 494,064
of permanent residents

3rd Married children of U.S. citizens 29,770 260,414

4th Siblings of adult U.S. citizens 121,826 1,592,424

All employment preferences 7,011 137,520

1st Priority workers 129 9,361
2nd Members of professions 35 9,097
3rd Skilled workers, professionals 6,351 111,506

and others
4th Certain special immigrants 494 7,393
5th Investors, other than targeted emp. areas 0 84
5th Investors, targeted emp. areas 2 79

Source: United States Department of State, Bureau of Consular Affairs, Report of
the Visa Office, 1995.

*Active immigrant visa applicants registered at consular offices in January, 1995.
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allowed migrants who had resided illegally in the United States since January 1982
and met other requirements, or who had been employed in perishable agriculture
for at least 90 days during the twelve months ending in May 1986 (Special
Agricultural Workers, SAWs) and met other requirements to obtain temporary and
later permanent resident status.

IRCA was the end product of a 15 year debate over how to respond to illegal
immigration, especially from Mexico, which had been marked by legislative pro-
posals considered but not enacted by Congress in 1971 and 1972, the Carter immi-
gration plan of 1977, the recommendations of the Select Commission on Immigra-
tion and Refugee Policy (SCIRP) in 1981, the Reagan immigration plan of 1981,
and successive bills introduced by Senator Alan Simpson and Representatives
Romano Mazzoli and Peter Rodino.

There is considerable debate regarding the consequences of employer sanc-
tions enforcement and the reasons for their perceived failure. As a policy response
to unauthorized immigration, especially from Mexico, four general observations
can be made. First, the response itself is a recognition that access to the labor
market accounts for much of the unauthorized immigration to the United States.
Second, 10 years of experience with the implementation of employer sanctions
underscores the difficulties involved in imposing a new employment standard and
in shifting to employers part of the burden of regulating immigrants in the labor
market. Third, employer sanction legislation has had some unintended but foresee-
able effects, such as the growth of an industry in fraudulent documents and the
expansion of the role of subcontractors and labor market middlemen who shield
employers from the penalties of the law. Finally, though it may be possible to argue
that unauthorized migration would have been higher in the absence of employer
sanctions, it is clear that these penalties in combination with other circumstances
since 1987 have not reduced the population of migrants illegally in the United
States or even reduced the rate of growth of this population.

There is much less debate over the immediate consequences of legalization
under IRCA. A total of 1.6 million pre-1982 residents and 1.1 million Special Ag-
ricultural Workers from all countries legalized their status and eventually were
admitted as permanent resident aliens outside of the numerical limitations. Mexi-
can nationals comprised 70 percent of the pre-1982 population and 81 percent of
the SAWs legalized under IRCA. Legalization made it possible for many of these
persons to stay and work in the United States without fear of deportation, travel
freely in and out of the country, to apply for immigrant visas for close relatives,
and to apply for naturalization, which many did, starting in the mid 1990s.

The increase in resources dedicated to border enforcement under IRCA was
further expanded and a new enforcement approach was adopted in 1993 with
Operation Hold-the-Line in El Paso and later with Operation Gatekeeper in San
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Diego. The new strategy combines a large growth in the number of Border Patrol
officers, an expansion in the kinds of devices and technology employed to detect
bordercrossers, and a forward and visible deployment of officers near the boundary.
In combination with an extensive metal fence constructed at the border, this approach
emphasizes deterring illegal entry whereas previous strategies emphasized
apprehension and removal after illegal entry.

Though it is early to evaluate the effect of this heightened border enforcement
effort on the size of the unauthorized immigrant population in the United States, it
has had the effect of changing the strategies employed by border crossing persons:
there is an increase in the number of illegal crossing attempts using fraudulent
documents at the ports of entry, of smugglers, and a growth in the flow through
difficult desert and mountainous terrain.

1996 Immigration Legislation

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRIRA) goes beyond IRCA and constitutes an even more radical overhaul of
immigration law as regards the control of unauthorized immigration. IIRIRA au-
thorizes increased levels of appropriations for new resources and personnel related
to immigration enforcement. Depending on annual appropriations in each case, it
increases the number of Border Patrol agents by 1,000 per year and support per-
sonnel by 300 per year between FY 1997 and FY 2001 (sec. 101). It authorizes an
increase in the number of INS investigators and support personnel assigned to
investigate employer sanctions violations and document fraud (sec. 131). It autho-
rizes an increase of 300 new full-time investigators assigned to visa overstay cases
(sec 132). It mandates the Attorney General to increase detention space to 9,000
beds by the end of FY 1997 (sec. 386). It authorizes $150 million for costs associ-
ated with the removal of aliens, including investigations and detention (sec. 385).
It increases the number of asylum officers by 600 in FY 97 (sec. 605). It increases
the number of Assistant U.S. Attorneys by at least 25 to assist in the prosecution of
crimes relating to immigration and alien smuggling (sec. 204).

IIRIRA makes significant modifications designed to strengthen the effective-
ness of existing employer sanctions provisions. It removes the liability for technical
violations of paperwork requirements where employers demonstrate good faith (sec.
411). It reduces the number of acceptable employment verification documents and
requires the federal government to comply with the same paperwork requirements
(412). It requires the Social Security Administration to develop a prototype of a
counterfeit- resistant Social Security card (sec. 657). It provides for three types of
pilot programs designed to test the strengths and weaknesses and costs of various
approaches to verifying work authorization (sec. 401-403). Participation is voluntary
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for private employers (although certain employers who have violated immigration
laws may be required to participate) and mandatory for job applicants.

In addition to increasing substantially the number of Border Patrol personnel,
the IIRIRA mandates the construction of triple fencing along the San Diego border
(sec. 102) and calls for reports and studies to evaluate the deterrent effects of INS
border management (sec. 107). It also provides funds and establishes new
procedures to tighten the inspection of nonimmigrants (sec. 123, 124, 125, 110).
At the border it also provides for an improved border crossing card and an increase
in the number of border inspectors in order to reduce border crossing delays at
peak hours (121).

IIRIRA abolishes the doctrine of “entry,” and replaces it with the concept of
“admission,” eliminates the previous exclusion and deportation proceedings and
replaces them with a single hearing to effect removal (sec. 301, 304). The expe-
dited removal of inadmissible arriving aliens is authorized. Section 302 intro-
duces an important new condition for aliens which took effect on April 1, 1997:
the exclusion without a hearing for individuals with fraudulent documents or no
documents at all, unless the alien declares an intention to apply for asylum or
state a “credible fear of persecution.” If the alien cannot establish continuous
physical presence for the two years before notice or detention, the INS has the
discretion to deny a hearing to any alien who was not admitted or paroled—e.g.,
one who entered without inspection. The Attorney General has sole discretion
and this is unreviewable.

The authority of the INS to detain persons, moreover, is no longer subject to
judicial review. Nor may a court set aside a decision to detain or release an alien, or
to grant or deny bond or parole (sec. 303). Congress anticipated that there may not be
sufficient detention space for the INS to hold everyone under this section and therefore
authorized a transition period to delay its implementation if there is insufficient space
and personnel. Otherwise, this section became effective on April 1, 1997.

Section 301 introduces a set of new conditions which took effect on April 1,
1997, and which bar permanently or for several years the subsequent legal admission
of persons who remain unlawfully in the United States. An alien unlawfully present
in the United States for more than 180 days and less than one year, and who leaves
the United States voluntarily before removal proceedings, is inadmissible for three
years. An alien unlawfully present for one year or more and leaves voluntarily
before removal proceedings is inadmissible for 10 years. Certain aliens ordered
removed at the end of removal proceedings initiated at the time of arrival will be
inadmissible for five years. Otherwise, an alien who is ordered removed or who
has departed after a removal order was issued, is inadmissible for 10 years—20
years if subsequently removed, permanently if the alien committed an aggravated
felony. Aliens unlawfully present for an aggregate period of more than one year or
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who have been ordered removed and who subsequently enter or attempt to enter
the United States without lawful admission are barred permanently from admission.
The Attorney General is given discretion to give prior consent for reapplication
only after 10 years have lapsed.

Two previous forms of relief from deportation have been modified signifi-
cantly. The period of continuous presence required for “suspension of deportation”
is extended from seven years to 10, and the applicant must demonstrate that re-
moval would result in “exceptional and extremely unusual hardship” to the alien’s
U.S. citizen or permanent resident alien spouse, parent or child (sec. 304). Previ-
ously the applicant, a deportable alien, could demonstrate extreme hardship to himself
or herself.

The second form of relief from deportation—voluntary departure—is still avail-
able to many unlawful migrants. If sought before completion of removal proceed-
ings, it must be undertaken within 120 days of notice to appear. If sought at the
conclusion of removal proceedings, several specific conditions must be met: the
alien must have been physically present in the United States for at least one year
before the notice to appear, can demonstrate good moral character for five years
before application, is not deportable because of an aggravated felony or other seri-
ous grounds, and has established convincingly that he intends to depart. Failure to
depart in a timely fashion will result in civil fines between $1,000 and $5,000 (sec.
304). Other penalties include fines not to exceed $500 per day for aliens who will-
fully fail or refuse to depart after final orders of removal (sec. 380). The Attorney
General is given authority to limit eligibility for voluntary departure for any class
of aliens, and this authority is not subject to review by the courts (sec. 304).

The INS is required to detain any alien who is inadmissible on criminal-related
grounds or criminal grounds of deportation. The discretion is not subject to judicial
review (303).

IIRIRA seeks to facilitate the cooperation and communication between the
INS and state and local government agencies and the transfer of alien prisoners to
foreign countries. Section 133 authorizes the Attorney General to enter into agree-
ments with state and local authorities in order to authorize state and local law
enforcement officers to perform immigration enforcement functions, including
investigation, apprehension and detention. The IIRIRA prohibits federal, state, and
local officials from prohibiting any government entity from sending or receiving
information from the INS regarding the citizenship or immigration status of any
individual, or of maintaining such information (sec. 642). It also requires federal
regulations to tighten the design of birth certificates issued by the states, and to
consult with state agencies for this purpose (sec. 656). Section 330 recommends
the negotiation of additional prisoner transfer treaties which would allow for trans-
fers without the prisoner’s consent.
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Finally, IIRIRA levies new costs and criminal penalties on unlawful immigrants.
It precludes the payment of Social Security benefits to aliens not lawfully present
(sec. 503). It requires states to not provide in-state tuition and other college benefits
to an alien not lawfully present unless the state would also provide the same benefit
to citizens residing in another state (sec. 505). It increases either civil or criminal
penalties, or both, for individuals who are unlawfully in the country, who smuggle
or transport them, or who provide or utilize false documents. Section 105 provides
for civil penalties for illegal entry; sec. 108 for criminal penalties for high-speed
flights from immigration checkpoints. Certain criminal violations of the Immigration
and Nationality Act may be prosecuted as racketeering offenses (sec. 202). The
criminal penalties for alien smuggling are increased to 10 years’ imprisonment; 15
years for a third or subsequent offense (sec. 203). Section 211 allows for increased
criminal penalties for document fraud and sec. 215 for false claims to citizenship.

The family-sponsored immigration preferences were amended to require that
sponsors providing affidavits of support be able to support both the sponsor’s and
the immigrant families at 125 percent of the federal poverty guideline. This obliga-
tion does not end until the sponsored immigrant becomes a U.S. citizen or is em-
ployed for 40 quarters (i.e., accumulates ten years of employment). This is a strin-
gent new provision.

Many provisions of IIRIRA and its companion welfare reform legislation are
based on the assumption that unauthorized foreigners have abused the adjudicative
process and that immigrants take advantage of the welfare system. These two laws,
and the anti-terrorist act adopted in 1996, are mutually reinforcing. The hundreds
of pages of regulations required to carry out the IIRIRA that were issued by the
Justice Department in early 1997 reflect the extraordinarily detailed statute which
broadens the authority of the INS over aliens and reduces considerably the legal
means available to aliens to challenge administrative decisions which, if applied to
citizens, would be quashed by the courts. IIRIRA eliminated many of the proce-
dural due-process safeguards, including in many instances the right to a hearing
and the judicial review of administrative decisions. These provisions sharpen dif-
ferences between citizens and authorized aliens, and declare that unauthorized
immigrants cannot call on outside the protection of many of the safeguards avail-
able to citizens under the Constitution.

U.S. Supreme Court Decisions and
Immigration Law Enforcement

The authority of the law enforcement agents at an external border of the United
States or its equivalent (such as at an international port of entry) to conduct searches
and seizures and to detain is considerably broader than the authority of police officers
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in their normal conduct of criminal law enforcement within the country. The courts
have ruled that warrantless searches without probable cause at an external border
do not violate the Fourth Amendment prohibition of unreasonable searches and
seizures. The authority of immigration officers to stop vehicles, question persons,
and conduct searches and seizures at places other than the external border or its
equivalent, is broader than that of the police enforcing criminal law, but less broad
than at the external border.

Over the past three decades, the Supreme Court has defined different stan-
dards of constitutionally permissible searches and seizures depending on whether
the law enforcement activity was conducted by a roving patrol near the border, at
a traffic checkpoint, and in workplaces, whether the basis for the warrantless search
was individualized or not. In the early and mid 1970s, the Court tended to restrict
the search and seizure authority of the INS. Since then the trend has been toward
the expansion of that authority. This particular area of judicial review raises impor-
tant questions about the balance between the goals of immigration law enforce-
ment and protecting the privacy of individuals who face the possibility of warrant-
less searches, questioning, and detention by immigration officers.

Three Supreme Court cases—Almeida Sánchez v. U.S. (1973), U.S. v. Ortiz
(1975) and U.S. v. Brignoni Ponce (1975)—defined the initial standard by which
the courts sought to balance the strong governmental interest in controlling
unauthorized immigration and the constitutional right of individuals against
unreasonable searches and seizures. In its opinion in Brignoni, the Court
acknowledged the friction between the Fourth Amendment and the broad statutory
authority granted to the INS by section 287 of the Immigration and Nationality
Act to effect searches without a warrant.38 (Table 3 summarizes the cases discussed
in this section. A more extensive summary of Fourth Amendment cases appears
in Volume 3, pages 1241 to 1247.)

At issue in Brignoni was whether a roving patrol may stop a vehicle near the
border and question its occupants relying solely on the apparent Mexican ancestry
of those occupants. The Court held that a roving patrol need not base a stop on
probable cause if the officers are “aware of specific articulable facts, together with
rational inferences from those facts, that reasonably warrant suspicion” that the
vehicle was carrying unauthorized migrants, and that apparent Mexican ancestry
did constitute one of several factors that could be employed to determine whether
reasonable suspicion existed. However, the Court concluded that the apparent
Mexican ancestry of the occupants, alone and unsupported by other facts, was not
sufficient to believe the occupants were aliens and to justify a stop. An officer may
stop a car briefly and investigate the circumstances that provoke suspicion when
his or her observations lead him reasonably to suspect that a particular vehicle may
contain aliens who are illegally in the country.
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Table 3
Summary of selected Fourth Amendment Supreme Court cases,

1973-1990 (U.S. Supreme Court unless otherwise indicated)

Case Holding/significance

Almeida-Sánchez v. U.S. (1973) Limited the power of INS roving patrols to stop
and search vehicles not at border.

U.S. v. Ortiz (1975) Court applied probable cause standard to traf-
fic checkpoint searches.

U.S. v. Brignoni-Ponce (1975) Apparent Mexican ancestry of occupants of ve-
hicle near the Mexican border not sufficient un-
der Fourth Amendment to stop and question
re: citizenship and immigration status.

U.S. v. Martínez-Fuerte (1976) At a fixed checkpoint, individualized suspicion
is not necessary to stop a vehicle. Profile of
individuals, such as apparent Mexican ances-
try, is sufficient. Exception made for fixed check-
points.

U.S. v. Cortez (1981) Objective facts and circumstantial evidence
based on profile of individual are a legitimate
basis for suspicion of a particular person and
justifies investigative stop of vehicle. Dilutes
Brignoni-Ponce.

ILGWU v. Sureck (1982) Ninth Circuit held that the workforce in a build-
ing during a factory sweep by INS was seized
for the duration of the survey. Fourth Amend-
ment requires individual could be questioned
only on basis of reasonable suspicion that the
individual was an unauthorized alien.

INS v. Delgado (1984) Overturned ILGWU v. Sureck. INS practice of
closing factory exits not a detention but inter-
rogation device; systematic questioning not
based on individualized suspicion meets Fourth
Amendment standard.

INS v. López-Mendoza (1984) Exclusionary rule does not apply to deporta-
tion hearings.

U.S. v. Verdugo-Urquidez (1990) Fourth Amendment extends only to individuals
with substantial connections with U.S. and may
not extend to all unauthorized aliens present
in the United States.
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In Almeida-Sánchez and Ortiz, the Court held that a search of an auto away
from the border or at a traffic checkpoint requires a warrant or probable cause to
meet the reasonable searches and seizures standards of the Fourth Amendment.

In two subsequent decisions—U.S. v. Martínez-Fuerte (1976) and U.S. v. Cortez
(1981)—the Supreme Court backed away somewhat from the standards previously
enunciated. In Cortez, it diluted the holding in Brignoni by allowing for a stop
based solely on the profile of an individual. The Supreme Court found, examining
“the whole picture,” that the detaining officers had met the Brignoni-Ponce re-
quirement of founded suspicion. In Martínez, the Court carved out an important
exception for stopping vehicles at reasonably located traffic checkpoints. It held
that at such checkpoints, INS agents needed no individualized suspicion to stop a
vehicle and question its occupants.

The lower court decision in Martínez had followed Almeida, Ortiz, and Brignoni.
In reversing Martínez, the Supreme Court distinguished this case from previous
holdings by finding that traffic checkpoints conducted by the Border Patrol present
a minimal intrusion on the privacy of motorists and that the purpose of the stops
was legitimate and in the public interest. The Court also weighed in on the side of
practical considerations of law enforcement to justify the finding that traffic check-
points do not have to meet traditional Fourth Amendment standards. The opinion
observed that the need for this enforcement technique was demonstrated by the
records in the cases before the Court, and that on major routes the traffic is too
heavy to allow for a particularized study of vehicles.

The exception enunciated in Martínez applies only to traffic checkpoint stops.
Any intrusion beyond the original stop must be based on consent or probable cause.
Even so, in his dissent, Justice Brennan argued that in the instance of checkpoint
stops, the majority opinion had rendered the Brignoni requirement of minimum
reasonable suspicion meaningless. The exception created by Martínez-Fuerte,
Brennan argued, would “inescapably discriminate against citizens of Mexican an-
cestry and Mexican aliens lawfully in this country for no other reason than that
they unavoidably possess the same ‘suspicious’ physical and grooming character-
istics of illegal Mexican aliens.”

Martínez-Fuerte marked the beginning of a series of exceptions and a shift
away from the requirement of individualized suspicion and traditional interpreta-
tions of the Fourth Amendment in the enforcement of immigration law at places
away from an external border.

In 1982 the Ninth Circuit Court of Appeals issued a ruling in the case of
International Ladies’ Garment Workers’ Union v. Sureck which was consistent
with the earlier requirements. This case concerned a factory worksite survey in
which INS agents moved through the factory floor and inquired as to the citizenship
and immigration status of the workers while other agents were stationed at the
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exits. The Court admitted that section 287 of the INA authorized the INS to question
any alien or person believed to be an alien as to her right to be or remain in the
United States, pursuant to the Fourth Amendment. Accordingly, the appeals court
found that an individual could be questioned only on the basis of a reasonable
suspicion or probable cause that that particular employee was an unauthorized
alien. In ILGWU v. Sureck the court found that the work force at the plant was
seized for the duration of the survey and that the agents had created a detentive
environment by their verbal authority, badges, use of the element of surprise, the
sustained disruption of the working environment, and the questioning of selected
individuals based upon their clothing, facial appearance, hair color and styling,
demeanor, language and accent.

In INS v. Delgado (1984), the Supreme Court overturned the Ninth Circuit
ruling. The majority opinion stated that the factory survey did not result in a sei-
zure of the entire work force, and that the individual questioning of the employees
did not amount to a detention or seizure under the Fourth Amendment. A concur-
ring opinion by Justice Powell reasoned that the surveys were permissible by ap-
plying the analogy of a permanent checkpoint away from the border. He found that
workers have no more expectation of privacy in a workplace than people in auto-
mobiles, and therefore the constitutional standard was met since both circumstances
posed minimal intrusiveness and maximum government interest. While federal courts
continue to refuse racial or national-origin appearance to justify warrantless stops,
the Supreme Court is apparently satisfied with the constitutionality of the system-
atic questioning (as opposed to questioning based on individualized suspicion) that
occurs during INS factory surveys.39

Another area where INS authority has been interpreted broadly involves the
exclusion of evidence obtained unlawfully. The issue in INS v. López-Mendoza
(1984) was whether an admission of unlawful presence in the United States made
after an allegedly unlawful arrest must be excluded as evidence in a deportation
hearing. The Court applied a balancing test which weighed the social benefits of
excluding unlawfully seized evidence against the likely costs. On the benefit side
was the goal of deterring future unlawful police conduct. On the cost side was the
loss of evidence and all of the secondary costs flowing from the less accurate or
more cumbersome adjudication that occurs as a result. The Court considered that
the costs did not justify the benefits. It also noted that deportation hearings require
fewer protections for the individual than do criminal proceedings.40 It concluded
that persons threatened with deportation could not exclude evidence obtained in
violation of the Fourth Amendment at civil deportation hearings.

In a later case not specifically about unauthorized aliens but that had important
implications for their rights, U.S. v. Verdugo-Urquidez (1990), the Supreme Court
suggested that unauthorized aliens have no Fourth Amendment rights at all. Before
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Verdugo reached the Supreme Court, the Ninth Circuit considered the question
whether the Fourth Amendment applied to searches and seizures by U.S. agents of
property located in a foreign country and owned by a non-resident alien. The Ninth
Circuit reasoned that in its previous ruling in López-Mendoza, the Supreme Court
had recognized that unauthorized immigrants have Fourth Amendment rights and
therefore, that in Verdugo it was “difficult to conclude that Verdugo-Urquidez lack[ed]
these same protections” since Verdugo was legally present in the United States.

In its review of Verdugo, the Supreme Court disagreed. Justice Rehnquist stated
that the issue in López-Mendoza had been a narrow one—whether the exclusion-
ary rule applied in civil deportation hearings—and “did not encompass whether
the protections of the Fourth Amendment extend to [unauthorized immigrants] in
this country.”41 The Court noted that the Fourth Amendment extends only to “the
people,” which “refers to a class of persons who are part of a national community
or who have otherwise developed sufficient connection with this country to be
considered part of that community.” The Court reasoned that if the framers of the
Constitution had intended the Fourth Amendment to be more universal in its appli-
cation, they would have used the term “persons” as they did in the Fifth and Sixth
Amendments.42 The Court seemed to have concluded that Fourth Amendment pro-
tections extend only to those “people” who have “substantial connections” with
the United States.43

Between the Almeida-Sánchez, Ortiz, and Brignoni-Ponce at one end, and
Delgado and Verdugo-Urquidez at the other, the U.S. Supreme Court has shifted
away from the initial presumption that immigration officers are bound by tradi-
tional Fourth Amendment requirements. In so doing, it has made distinctions among
various classes of persons to determine whether the Fourth Amendment applies to
them. The Court has given considerable latitude to immigration law enforcement
officers, even as it has refused to abandon explicitly the requirement that searches
and seizures must be individualized under some circumstances.

Immigration Aspects of Other U.S. Legislation

Two important U.S. laws enacted in 1996, other than IIRIRA have significant
provisions relating to immigrants. The first of these is the welfare law (the Per-
sonal Responsibility and Work Opportunity Reconciliation Act of 1996), and the
second the Anti-terrorism and Effective Death Penalty Act of 1996 (AEDPA). In
addition, the appropriations process has an important influence on immigration
matters. Most immigration matters are within the purview of the two judiciary
committees in the House of Representatives and the Senate, but the budget and
appropriation committees of the two houses have great influence. Related legisla-
tion, even if it contains immigration provisions, comes under the primary purview
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of the relevant committee for that subject, such as the House Ways and Means
Committee for welfare matters.

Under the welfare bill, illegal immigrants are ineligible for most public ben-
efits. For the most part, this was the case before the legislation. Illegal aliens re-
main eligible for emergency Medicaid, school breakfast and lunch programs, soup
kitchens, public health assistance for immunizations, disaster relief, and certain
housing benefits if receiving them on the date of enactment of the legislation.

More to the point, therefore, because the prohibitions are new, are those directed
against legal immigrants. They are barred from receiving Supplemental Security
Income (SSI), food stamps, and Medicaid until citizenship or until the immigrant
has worked 40 qualifying quarters and did not receive any Federal means-tested
program during any such quarter. There is an exception for refugees, asylees, and
individuals granted withholding of deportation during their first five years in the
country and for veterans and active duty service personnel. States have authority to
determine eligibility for Aid to Families with Dependent Children and state welfare
programs. The immigration legislation amended the welfare law to permit battered
women to receive public benefits under certain circumstances.

Legal immigrants will be subject to deeming rules in determining eligibility
for federal programs until citizenship or until the immigrant has worked 40 quali-
fying quarters and did not receive any Federal means-tested program during any
such quarter. This means that affidavits of support signed by those who sponsor
immigrants for admission are legally enforceable. States have the authority to limit
eligibility or to deem sponsor income and assets, with similar exceptions.

Governor Wilson, who had been prevented by the courts from implementing
many of the provisions of Proposition 187, used the provisions of the welfare leg-
islation to accomplish many of the same objectives. Less than a week after the
welfare bill became law, he issued an executive order to state agencies and state-
supported universities to cut off benefits to illegal aliens.

When he signed the welfare legislation, President Clinton stated he would try
subsequently to soften the impact on noncitizen legal residents. The Republican
chairman of the House Ways and Means Committee, Bill Archer of Texas, was
quoted as saying that if the president wants to undermine and weaken the bill by
allowing noncitizens to receive welfare payments, “I will fight to protect the tax-
payer.”44 Nevertheless, some restitution of benefits was included in the 1997 legis-
lation to reduce taxes and balance the federal budget by the year 2002. Restoring
full benefits to noncitizen legal residents would require finding an estimated $20
billion elsewhere in the budget, either by reducing other programs or raising new
revenue, and this is therefore unlikely.

The AEDPA of 1996 was enacted to take effect in April 1997 and it provides
the basis for expedited deportation of persons considered criminal aliens. It
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prohibits the Attorney General from releasing from custody any criminal alien
deportable for having been convicted of either two crimes involving moral
turpitude within five years of entry, a firearms offense, a drug offense, and
aggravated felony, or a security-related crime. In earlier legislation, the Board
of Immigration Appeals could suspend forced removal of an alien who has become
acclimated to the United States on the grounds that this would inflict great
hardship, but under the AEDPA hardship will no longer be a criterion for
suspending forced removal. The definition of aggravated felony was expanded
in the AEDPA to include, among other offenses, theft or receipt of stolen property
for which the term of imprisonment is five years; and forgery, counterfeiting,
mutilating, or altering a passport in violation of the Immigration and Nationality
fraud provisions for which an 18-month sentence is imposed.

Like the IIRIRA discussed previously, AEDPA precludes judicial review of
administrative decisions, such as final orders of deportation of most criminal aliens
and places strict limits on issues to be considered in a habeas corpus review. This
removes many critical legal safeguards available to citizens.

When provisions on immigration and treatment of immigrants, those in the
United States legally and illegally, and on refugees and asylees, are scattered in
many bills, inconsistencies and anomalies are sure to arise. This is particularly
true when compromises on complex legislation are reached at the 11th hour, as
was the case for the immigration and welfare laws. This is why a bill to deal with
technical corrections was necessary in the new Congress. The more widely spread
across many laws are provisions dealing with immigration, the more complex it
becomes to make changes. The technical bill was vetted across the government in
the Departments of Agriculture, Education, Health and Human Services, Labor,
Justice, and the Social Security Administration. Such legislation often goes be-
yond technicalities.

Interplay between Federal and
State Actions in the United States

Control of borders is a federal responsibility, a fact that contributed to the
delay in implementing the legislation that grew out of Proposition 187. However,
once in the United States, the bulk of the impact of immigration falls on those
places where the immigrants live, the states and localities. Most public services
that are provided are done at the expense of the states and localities. Because the
impacts differ among the states, there is no single view on such issues as welfare,
education, health care, or even on attitudes toward welcoming or resisting immi-
grants. The differences among the states may become even more sharp in the fu-
ture now that many welfare decisions are being decentralized.
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The proposed Gallegly amendment on education brought out these differences
quite vividly. Representative Gallegly, a Republican, is from California and his
proposal to deny education to illegal alien children probably represented the
majority view in that state. Senators Gramm and Hutchison, both Republicans
from Texas, represented a different viewpoint, one shared by that state’s governor,
George W. Bush, also a Republican. The speaker of the House of Representatives,
Republican Newt Gingrich supported Gallegly. He phrased his position as follows:
“California decided by statewide referendum not to pay for these benefits; this
should be its right. Texas, on the other hand, has chosen to pay for these benefits;
this also should be its right.”45 The Texas position was not always thus, of course.
The leading U.S. Supreme Court decision requiring the education of illegal alien
children, Plyler v. Doe, grew out of a case brought against a Texas law of 1975
denying such education.

A number of states have brought suit to recover costs they must bear for
providing services to illegal aliens, all unsuccessful thus far. In their letter of
opposition to the Gallegly amendment, Senators Gramm and Hutchison stated their
support for federal funding of these education costs. A disproportionate share of
these education costs fall on seven states: California, New York, Florida, Illinois,
Texas, New Jersey and Arizona.

The Republican Mayor of New York City, Rudolph Giuliani, has argued against
welfare cuts for most legal aliens. He cited data showing that recent legal immi-
grants use public assistance less than native New Yorkers (11.2 versus 13.8 per-
cent), which is the reverse of the data cited by California. A proposal to deny pub-
lic services to illegal immigrants was killed in Florida in April 1995 based on op-
position from Cuban-American legislators. Instead, a commission was established
to study the issue.46

When Proposition 187 passed in California, there were predictions that the
sentiment embodied in this referendum would sweep across the country. There
were echoes of support in other states and at the federal level, but there also were
manifestations of opposition to this approach. The variety of state and locality
responses is a reflection of many distinct circumstances across the nation. Some of
these disparities are different economic situations among states and localities, unique
ethnic mixes, varying power relationships between Latinos and others, and non-
uniform perceptions of self-interest.

Nationals and Foreigners in Mexico

Immigration issues and immigration legislation have a radically different
significance in Mexico than they do in the United States. Mexico does not view
itself as a country of immigration. Immigrants in 20th century Mexico have been
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few in number and of marginal demographic significance. On a few occasions,
however, Mexico opened its doors to immigrants. This took place at the time of the
Spanish Civil War, before and during World War II, and in the 1970s and 1980s for
South and Central Americans. The 1990 census showed that less than 0.5 percent
of the national population is foreign-born, compared to 9 percent in the United
States (in 1995). Though few in number, foreigners traditionally have come with
capital and skills to Mexico, and therefore have had a salutory impact on the country’s
economy disproportionate to their number.

The Mexican Revolution of 1910 was in part a negative reaction to the enor-
mous concentration of land, industry and wealth in Mexico in the hands of a small
number of persons, many of them foreigners. The Constitution of 1917 and the
legislation adopted in later years reflected these concerns. The new legislation curbed
the property rights of foreigners. Mexico’s foreign policy at that time began to
promote the idea of noninterference in the domestic affairs of states and the doc-
trine that foreigners, as part of the condition of their admission, would have to
renounce the right to appeal to their home governments for support beyond the
rights already established under Mexican law.

Mexican legislation significantly curbed the right of foreigners to own real
property, especially along the coasts and near international boundaries; made it
difficult to naturalize; and established in the Constitution the right to deport for-
eigners for violations of Mexican law. Post-Revolution governments reversed the
pre-1910 policy of encouraging foreign immigration. These governments also were
disturbed by the growing emigration to the United States and the lack of popula-
tion of certain parts of Mexico and began to encourage the repatriation of Mexican
emigrants. The experiences of the late 19th and early 20th century turned Mexico
away from the promotion of immigration and toward coping with the growing flow
of nationals departing the country to the north.

Because Mexico is essentially a country of emigration of nationals rather than
of immigration of foreigners, much of what is important in migration laws and
policies relate to how nationality is defined and what are the rights of Mexican
nationals while traveling and in the border regions.

Under Mexico’s laws, all residents have freedom of movement within the ter-
ritory. Like many other countries, Mexico has formal requirements for the entrance
and departure of nationals and foreigners. (The United States, by contrast, does not
have formal departure requirements.) However, in practice, many of these formal
requirements are often ignored and are probably not enforceable, especially when
departures take place away from designated exit points. In any case, the constitu-
tional right to free transit has been interpreted to mean the right to leave the coun-
try, regardless of compliance with formal requirements. This interpretation has not
been tested in the Mexican courts. This interpretation was modified during the
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Bracero Program when the Mexican government made modest efforts to patrol its
side of the border to prevent unauthorized departures and again when it briefly
used armed force to prevent the unilateral recruitment of braceros by the United
States. The Mexican national consensus since the modest efforts during the Bracero
Program has been that the Constitution prevents the government from stopping the
departure of nationals from its territory.

In December 1996, Congress passed constitutional amendments often referred to
as “dual nationality,” whereby Mexicans who take another nationality at the time of
foreign naturalization do not automatically lose their Mexican nationality and citizen-
ship. As a result, once the amendments become effective, Mexican-born persons
naturalized as citizens of another country will no longer be treated as foreigners upon
their return to Mexico and their property rights and other rights will not suffer. (See
Volume 3, pages 1249 to 1250, on the unrenouncability of the Mexican nationality).

Immigration Law in Mexico

Mexico’s immigration law traditionally has been enacted within the frame-
work of what is termed “population law,” which includes policies designed to in-
fluence population dynamics, the promotion of settlement of sparsely populated
areas, and the distribution of Mexico’s resident population. Immigration is thus an
aspect of population policy and this approach underscores the view that Mexico is
more concerned with population growth and distribution than with the admission
of foreigners.

The current population law in Mexico dates from 1974, but this law has been
amended on several occasions, most recently in 1990, 1992 and 1996, to liberalize
the entry of certain categories of foreigners and to strengthen the penalties against
those who traffic in migrants.

A feature of Mexican immigration policy is that it gives priority to foreign
applicants who have needed skills from the standpoint of Mexico’s economic de-
velopment. Mexico is a country with a shortage of certain kinds of skilled workers,
and although immigration policy has not encouraged the recruitment of such workers,
it has given priority to their admission. In many instances, skilled immigrant work-
ers are required to certify that they will participate in the training of domestic
workers who wish to acquire these skills.

Another feature of Mexican immigration policy, and perhaps the most impor-
tant, is that the legislation indicates goals and priorities without specifying the
number or proportion of immigrants to be admitted under each category. Indeed,
Mexican immigration law gives great administrative discretion to the executive
branch to decide on a case-by-case basis whether particular decisions are consis-
tent with the overall policy goals.
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Like the United States, Mexico assigns a high priority to the admission of the
immediate relatives of Mexican nationals and resident immigrants. It appears that
the majority of the relatively small number of immigrants (inmigrantes e inmigrados)
admitted each year are essentially based on family reasons.

Immigration policy and practice has undergone subtle but important changes
since about 1980. The impetus for change came with the mass movement of Cen-
tral Americans into Mexico, especially near the southern border. Suddenly, Mexico
seemed to be not just a country of mass emigration, but also of substantial immi-
gration—at least of asylum seekers. Moreover, Mexico experienced the new situa-
tion of many foreigners entering illegally in order to proceed to the United States.
Mexico, therefore, modified its legislation and administrative procedures to deal
with these new circumstances by creating the category (calidad) of refugee (1990)
and increasing penalties for illegal trafficking in migrants in and out the country
(1990 and 1996).

Another event which provided stimulus for modifying immigration legislation
was the need to accommodate to the mobility of an open economy (and of NAFTA),
the influx of investment, and the provision of services. Mexican law was modified
(1992) to facilitate the entry of business visitors, investors, technicians, profes-
sionals, and others to conduct business in Mexico. Special facilities are given to
American and Canadian businesspersons to enter Mexico. In the year April 1994 to
April 1995, the number of U.S. and Canadian businesspersons entering the country
on a temporary basis (FMN) was a little more than 47,000, more than 95 percent
U.S. citizens.

Professionalization of Immigration
Administration in Mexico

The new circumstances of the past decade and a half, and the parallel decision
of the Mexican government to engage the United States more actively in migration
matters, have contributed to the increasing professionalization of the
administration of Mexican immigration policy. In 1993, the National Institute of
Migration was created. One of the main objectives of current migration policy is
to improve the services required by immigrants by simplifying regulations and
procedures, upgrading the quality of personnel, and strengthening the
administration, and the fostering a culture of service and probity.47 Thus, the
Secretaría de Gobernación, together with the National Commission for Human
Rights, has issued a brochure designed to prevent the violation of human rights
of migrants (Cartilla. Guía de Derechos Humanos para Migrantes). Indeed, it is
safe to assume that in shaping migratory behavior, Mexican authorities have in
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mind the probability of comparisons between what Mexico demands for its citizens
and the way Mexico treats its immigrants, be they authorized or unauthorized.

Other Actions to Encourage or Discourage Migration

Mexico

Discourage Migration: An Elusive Ambition

As a matter of principle, Mexico has not taken any action to encourage
migration. On the contrary, a traditional position is that emigration of nationals
is a loss to the country. Therefore, through the years, some actions can be listed
that had the purpose of discouraging migration. (Usually this is not the only, nor
the most important, purpose.) Most of these actions relate to the promotion of
economic development. It is commonly accepted that development is the best,
and only, long-term deterrent of mass emigration. All developmental actions are
obviously not related to migration. What it means is that since 1965 there have
been developmental measures whose goals included keeping would-be emigrants
within the national territory. This migratory consideration usually is a minor or
indirect one. Migration might play the role of safety valve, but not by design.

The Border Industrialization Program

This program, also known as the maquiladora program, encourages the es-
tablishment of in-bond plants to assemble imported components from the United
States to be then exported back. The program was established in 1965 precisely
after the termination of the Bracero Program with the intent of absorbing would-
be migrants. At the start, this program probably absorbed some local population.
The role of this program regarding the dynamics of Mexican migration to the
United States is a question that continues to be matter of debate. In any event, the
maquiladora program employed around three quarters of a million workers at the
end of 1996.

Economic Development in Origin Regions

After Mexico stopped seeking a renewal of a Bracero Program in the mid-
1970s, influential Mexican analysts proposed the establishment of special eco-
nomic development programs precisely in regions of origin of the migrants. The
purpose of these proposals was to keep people in their places of origin.48 The hope
was to obtain additional or special resources (from the outside) to be channeled to
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the emigration regions. These proposals never prospered. However, they show a
continuity in the Mexican attempts to discourage emigration.

NAFTA

One major action undertaken to discourage migration is NAFTA. Of course,
migration was not an overriding consideration to negotiate NAFTA. However, the
argument can be made that migratory considerations played a role in strengthening
the case for NAFTA. NAFTA is a development strategy that has a built-in, indirect
migratory effect—that price (wage) equalization would, eventually, discourage
emigration. This potential migratory effect—even if long term—was useful in “sell-
ing” NAFTA.49 NAFTA has provisions (chapter 16) to facilitate the mobility of
technical and business persons, but they are based on a different perspective. This
mobility is seen as associated or attached to the increased mobility of capital, ser-
vices and technology transfers.

United States

Worksite Verifications

The 1996 immigration legislation establishes three separate pilot programs to
confirm employment eligibility. Each has a duration of four years and is to be
conducted within a year of enactment of the law in at least five of the seven states
with the largest undocumented immigrant populations. Each program is voluntary
for most private employers (but not for the executive and legislative branches of
the federal government), but mandatory for job applicants.

The first, the basic pilot program, requires new employees to provide their Social
Security numbers and, for non-U.S. citizens, INS identifying information. Employ-
ers are required within three days of hire to use a toll-free confirmation system to
identify the employee’s work eligibility. The second, called the citizen attestation
pilot program, is permitted only in states where driver’s licenses and identification
cards have enhanced security features. This program is limited to 1,000 employers to
be chosen by the Attorney General. The third, the machine readable document pilot
program, is similar to the basic program except that the new employee presents a
machine-readable Social Security number and the employer’s inquiry is made through
a confirmation system using the machine-readable feature of the document. Nonciti-
zens must also provide their INS-issued numbers.

The ease with which documents could be forged was the Achilles’ heel of the
employer-penalty program under IRCA. The electronic verification pilots (or EVPs)
could be significant ultimately in deterring employment of illegal aliens, but not in
the short term. The new pilot programs are seen as an interim measure and depend
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on self-certification by the alien. Thus, an alien with a valid Social Security num-
ber who claims to be a U.S. citizen will not be detected. The joint electronic veri-
fication pilot (JEVP) with the Social Security Administration was put on hold in
the final immigration compromise.

The EVP is voluntary and, as of the end of February 1997, some 1,200 busi-
nesses were participating. They include meat packing in the midwest, poultry in
the Delaware-Maryland-Virginia area and Georgia, and about 75 hotels in South
Florida and San Diego. An interesting example among the volunteers is the North-
west Reforestation Contractors Association. Members of the Association claim that
many reforestation contractors working for either private timber companies or the
U.S. Forest Service and the Bureau of Land Management typically hire aliens ille-
gally in the United States to perform the work, permitting them to underbid those
contractors who do not, with no real danger of penalty even after IRCA. The group
stated that it tried to work out something with the U.S. government, including the
INS, in the years since IRCA, but with no concrete result. The problem was brought
to the attention of the Commission on Immigration Reform, and from there to the
INS, and the pilot program will include screening for unauthorized aliens on fed-
eral intensive-management contracts.

Nonimmigrant Visa Overstayers

The most recent INS estimate of the foreign population illegally in the United
States (released February 7, 1997) was five million as of October 1996, and grow-
ing by 275,000 people per year. Of the five million, the INS estimate was that 2.9
plus million (59 percent) entered the United States without inspection, and 2.1
million (41 percent) overstayed. The INS estimate was that 2.7 million of the five
million were Mexicans.

The INS response to reducing the population illegally in the United States
must thus have two separate components, prevention of entry at or near the border
and detection of people already in the United States either because they success-
fully evaded border deterrents or entered with valid visas and then abused the terms
of their permission. Extensive investigation to locate the latter is not considered
cost effective.

The INS makes a number of assumptions with respect to nonimmigrant visa
overstayers. Its February 1997 report states that of the 25 million persons admitted
as nonimmigrants in FY 1996, an estimated 98.5 percent will return home. The
INS believes that many of those who do not when the term of the visa expires have
a pattern of overstaying, returning home after a few years, and then repeating the
process. Many, the INS believes, return to work in particular activities in specific
locations, and increased inspections are to be conducted at these worksites.
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More important, under new procedures, a part of the I-94 form that
nonimmigrants must complete at entry will be stapled into the passport for surren-
der to the airline on departure. Depending on airline cooperation, this is intended
to facilitate discovery of overstayers. By means of an on-line system with U.S.
consulates, this information will be accessible when the person seeks a new visa.
About 60 percent of countries now have machine-readable passports that can be
checked at consulates. Armed with this information, the consular officer can than
take appropriate action, from a warning, to a fine, to visa refusal. This, as of now,
is the thinking about dealing with the visa overstayer problem.

The INS concern is not about overstays of a few days or a week, but rather a
pattern of overstaying for a year or more. The system of notifying the INS of over-
stays using the returned portion of the I-94 form will be tested at five busy airports,
with the cooperation of the airlines. This authority already exists in legislation.
Depending on the results, the program can be expanded later.

Labor Department

The Wage and Hour Division of the U.S. Department of Labor has responsi-
bility for enforcing a number of laws which establish standards for wages and
working conditions designed to protect low-wage workers. All these laws deal in-
directly with immigrant labor, and a number do so directly.

The Division’s major task is to insure compliance with the Fair Labor Stan-
dards Act and this has implications for immigrant as well as national workers. The
Migrant and Seasonal Agricultural Worker Protection Act provides for registration
of farm labor contractors, proper maintenance and insurance for vehicles used to
transport migrant and seasonal farm workers, maintenance of healthful housing
and facilities for these workers, and prior disclosure to workers of employment
conditions and agreements. Under IRCA, the Wage and Hour Division was charged
with reviewing employer compliance with employment eligibility verification. The
Division has authority to inspect employer compliance with worker protections
under H-2A (temporary nonimmigrant agricultural workers), F-1 (foreign students),
H-1B (foreign specialty workers), and D (foreign crew members doing longshore
work) visa programs.

The Wage and Hour Division is working with the INS to coordinate enforce-
ment activities, including inspections, in specific industries that have been found
to violate immigration and labor laws (such as garment manufacture, janitorial
services and agriculture) in seven targeted deterrence zones (in California, Texas,
Arizona, New Jersey, New York, Florida and Illinois).

There are thus two lines of protection against hiring and/or exploiting workers
illegally in the United States, the employer-penalty program initiated by IRCA,



493

and the enforcement efforts of the Labor Department which can uncover violations
of wage-and-hour laws that affect immigrants as well as nationals. The two can
work in tandem, as is now the practice in the targeted deterrence zones; but each
program has its limitations. Those of the worker-penalty program under the aegis
of the INS are discussed above.

The Wage and Hour Division is thinly staffed to carry out the tasks assigned
to it. Its budget authority permitted a staff of 1,289 full-time equivalents in FY
1996, which is lower than in any year of the last five. Enforcement actions com-
pleted were lower in FY 1996 than in any of the last 10 years. This means that the
Division cannot effectively carry out its responsibilities without substantial vol-
untary compliance. This need for voluntary compliance exists as well for the INS
in its enforcement of the employer-penalty program, including the new electronic
verification system pilot programs.

Reactions and Counter-Reactions

Cooperative Activities

The increased institutionalization of relations between Mexico and the United
States in the last few years has facilitated cooperation on migration matters. The
cooperation has dealt mainly with safety at the border, repatriation and education
of immigration officials.

Cooperation dealing with safety at the border consists mostly of sharing infor-
mation between various police and law enforcement agencies of the two countries,
strengthening the links between Mexican consular officers in the United States, and
prosecution of traffickers in migrants. The initiatives seek to achieve a safer border
and a more ordered repatriation process, including procedures to forewarn authori-
ties of the place and time of repatriation of undocumented immigrants at the border
and to carry out an internal repatriation program. The education activities include the
participation of Mexican officials in the Citizens Advisory Committees, mutual visits
between INS and INM personnel, including the teaching of courses on Mexican
culture by Mexican instructors to INS personnel and vice-versa.

Reactions to Unilateral Initiatives

Reactions to new initiatives can be quite important.

Increase in Naturalizations

A number of U.S. actions stimulated legal resident aliens from Mexico (and other
countries) to naturalize. These actions already have been discussed. They include
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Proposition 187, concern over what was seen as growing anti-immigrant sentiment
in the United States, and the removal of many benefits to noncitizens under the welfare
legislation. These measures led also to the conviction that the best way to combat
future actions of this nature was through empowerment at the ballot box, and a necessary
first step for this is U.S. citizenship. This reaction of Mexican Americans and other
Latinos had considerable impact on the 1996 elections and can have even more
profound implications for the direction of U.S. politics in the years to come.

More Mexicans were admitted as legal immigrants in the years 1970 through
1994 than any other nationality but, according to the INS, only 19 percent had
naturalized. This was one of the lowest percentages of naturalizations of any coun-
try. In U.S. fiscal year 1993, which antedates the passage of Proposition 187, the
number of Mexicans naturalized totaled 23,630. This figure jumped to 39,294 in
FY 1994, then to 67,277 in FY 1995, and a verified minimum of 232,702 in FY
1996. The impulse to naturalize has not been confined to Mexicans; the total num-
ber of application in FY 1995 was under one-half million, which jumped to 1.3
million in FY 1996, and is projected to exceed 1.8 million in FY 1997. The earlier
annual average was 300,000.50

INS Commissioner Doris Meissner has said she wished to activate the “N” in
the Immigration and Naturalization Service. The INS, consequently, set up a pro-
cedure to reduce the time to no more than six months from application to natural-
ization. This goal has since slipped to nine months or more. In any event, the INS
has been criticized for rushing naturalizations to influence the 1996 elections, a
charge vehemently denied.

English Language Usage

The use of Spanish in the United States grew as Latin Americans constituted
increasing proportions of legal immigration. During the 1980s, they represented
almost half the legal immigrants, followed in numbers by Asians. Affirmative ac-
tion programs, particularly under the stimulus of the Great Society in the 1960s,
led to bilingual education programs. The U.S. Supreme Court, in Lau v. Nichols,
ruled in 1974 that providing instruction only in English denied equal educational
access to children who do not speak English well.

There has been a reaction to this on two grounds—fear that the preeminence
of English in the United States would be diminished; and an opposite concern, that
the children themselves would be disadvantaged by an inadequate ability to speak,
read, and write English. Measures to designate English as the official language
have been passed in 23 states, and may arise at the federal level.51

On December 4, 1996, the U.S. Supreme Court heard a case that arose from a
constitutional amendment passed in Arizona in 1988 designating English as the official
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state language and requiring government workers to conduct state business only in
English. This was challenged by a state worker who often used Spanish in her job as
an insurance claims manager. As the case proceeded, the amendment was struck
down in the courts. Subsequently, the state employee who initiated the challenge left
her job and state officials decided not to defend the measure. However, the group that
had campaigned originally for the amendment, Arizonans for Official English, stepped
in to defend it. At the Supreme Court hearing, several justices raised questions as to
whether the case was moot, and in any event whether Arizonans for Official English
had any standing. Justice Anthony Kennedy told the attorney for the Arizona group:
“The voters didn’t give any authority to you.” The Supreme Court on March 3, 1997,
unanimously threw out earlier judgments on the grounds that the case was moot when
the employee left her job. The court also questioned whether Arizonans for Official
English could act as agents for people of Arizona.

Mexican Constitutional Change
Permitting Dual Nationality

As noted earlier, in December 1996, the Mexican Congress passed constitu-
tional changes that would allow Mexicans to keep their Mexican nationality even
though they opt for acquiring another. These changes took the form of making
Mexican nationality unrenounceable, except in specified circumstances. This Mexi-
can reaction complements earlier steps to provide information (although not en-
couragement) about the U.S. naturalization process.

The details of how dual nationality would work are still unclear. The key stated
motive was to permit Mexicans who naturalize in the United States to retain prop-
erty rights in Mexico. (See earlier discussion on the limits imposed on foreigners
to own property in Mexico under the 1917 Constitution.) It is unclear whether the
dual nationality would permit voting in Mexican elections. In practice, the deci-
sion on retaining Mexican nationality even as one naturalizes in another country is
for Mexico to make. Mexico is not unique among countries that do not require, or
do not recognize, renunciation of nationality; Great Britain, for example, does not
recognize the giving up of allegiance by its nationals.

The Federation for American Immigration Reform (FAIR) criticized the Mexi-
can action on the grounds that it would stimulate divided loyalties and undermine
assimilation of Mexican immigrants. FAIR said it would seek legislation to annul
U.S. citizenship of any person who exercises foreign citizenship.

Mexican Absentee Voting

The suggestion that Mexicans living outside the country be permitted to par-
ticipate in Mexican elections via absentee voting raises less emotional issues than
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those surrounding citizenship, but can lead to a negative reaction. The United States
cannot object in principle to absentee voting since it is practiced in U.S. states.
However, the sensitivity relates to the rallies and other campaign events at which
the Mexican flag is shown prominently. An issue was made of this type of display
by the group favoring Proposition 187 in California and this fact may have had
some influence in the final outcome.

Yet, it is hard to argue that Mexican nationals living in the United States should
be disenfranchised. The nub of this issue would seem to be the way absentee vot-
ing is handled, at least at the outset of the practice.

Mexican Use of Diplomatic Notes

In cases of incidents or specific actions, such as “Operation Hold the Line,” a
common Mexican reaction is the use of diplomatic notes, public protests or calls
for consultation. In many instances this is the end of the affair, without a reversal
of the triggering action. But in other instances, a process with cooperative ingredi-
ents follows.

The Changing Relationship

Relations between the Mexican and U.S. governments underwent a watershed
during the 1989-1993 period. This relationship evolved from a non-engagement
approach to a cooperative problem-solving problem attitude. For the first time in
the history of the bilateral relationship, both federal governments began to foster
and facilitate economic integration instead of repressing it. For Mexico, this repre-
sented a departure from the traditional defensive attitude, and the recognition of
economic interdependence; and for the United States it represented a less confron-
tational stance with its southern neighbor.

During the administrations of Carlos Salinas and George Bush, the two gov-
ernments devoted an extraordinary amount of attention to each other and sought to
institutionalize their inter-governmental affairs. The process of institutionalization
involved an increase in governmental contacts, the development of new rules gov-
erning U.S.-Mexico bilateral relations, and the creation of more effective consulta-
tive mechanisms. The empirical evidence that demonstrates this process of institu-
tionalization is indeed impressive. The number of officials involved in the bilateral
relationship increased dramatically. Almost every executive agency was drawn into
the relationship. The linkages between U.S. and Mexican governmental agencies
grew stronger and more direct; and contact between the agencies was increasingly
conducted independently of the State Department and the Foreign Affairs Ministry
in Mexico. Numerous cooperative and inter-institutional agreements were signed,
creating various official working groups and bilateral commissions, which were



497

developed to support increased consultation. NAFTA alone has led to the creation
of 22 committees and working groups.

This formalization of the bilateral dialogue and consultation has also perme-
ated the migration agenda. During the last five years, there has been an upsurge of
mechanisms for dealing with the complicated immigration flow coming from
Mexico. The Working Group on Migration and Consular Affairs of the Binational
Commission exemplifies this tendency to formalize consultation. The Group was
created in 1987 as part of the Binational Commission. In 1992, it began to meet
independently of the Commission, and during the past two years has met eight
times. The highest level officials dealing with migration affairs participate in the
Group: the INS Commissioner, the Assistant Secretary for Inter-American Affairs
at the State Department, and the Mexican Undersecretaries of Migration at the
Interior Ministry, and Bilateral Affairs at the Foreign Ministry, as well as more
than 20 officials from the two countries. The Group has become a useful mecha-
nism for bilateral dialogue and for coordinated efforts between the officials of both
countries. The proposal for this Binational Study was formalized at the first meet-
ing of the Working Group on Migration and Consular Affairs in Zacatecas, Mexico,
in February 1995.

Other examples of this trend toward the formalization of bilateral consultation
are the Border Liaison Mechanisms which, during the last three years, have in-
cluded Mexican participation in the Citizen’s Advisory Panel, and the Mechanism
of Consultation on the Activities of the INS and Consular Protection, created in
1996. In May, 1996, Secretary of Foreign Affairs José Angel Gurría, and Secretary
of State Warren Christopher signed a Memorandum of Understanding dealing with
the protection of the rights of Mexican nationals in the United States. The MOU
states seven principles and goals: First, to permanently include in the agenda of the
Bilateral Working Group on Migration and Consular Affairs of the Binational Com-
mission issues dealing with consular protection and human rights. Second, to no-
tify any individual detained by migration authorities of his/her rights and legal
alternatives, including the right to establish contact with his/her consular represen-
tative. Third, to facilitate communication between consular representatives and
detained individuals. Fourth, to facilitate the presence of consular officials in judi-
cial proceedings. Fifth, to bring to the attention of the Working Group on Migra-
tion and Consular Affairs reports on human rights written by the Border Liaison
Mechanism, and the Mechanism of Consultation on the Activities of the INS and
Consular Protection. Sixth, to promote transcultural understanding. Seventh, to
promote high-level cooperation to facilitate the investigation of violent incidents
related to consular protection.

Mexico has experienced profound changes in its economic and political structure
during the past 15 years and these have affected relations with the United States.
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These attitudinal changes in Mexico had a significant impact on U.S. thinking as
well, drawing the United States closer to Mexico in its policies. These changes are
also visible in the Joint Statement on Immigration signed by the two Presidents in
May 1997. All is not sweetness and light, as the March 1997 drug certification
conflict demonstrated, but even there a compromise acceptable to both nations was
worked out.

NAFTA and Institutional Building

The changes in the Mexico-U.S. relationship during the past decade and a half
have been breathtaking. The most important change is the entry into force of NAFTA
on January 1, 1994. Regardless of one’s opinion on the desirability of NAFTA, it is
clearly an important agreement, probably the most important between the two coun-
tries in this century. Its significance transcends economic integration as such, as
important as this is, because it forces greater cooperation than had existed earlier
on other matters as well.

Mexico and the United States, as the title of Alan Riding’s book put it, were
“distant neighbors” for many years.52 Mexican foreign policy emphasized inde-
pendence from the United States. This showed up in secondary ways, such as op-
posing U.S. initiatives in international organizations; Mexico voted consistently in
opposition to the United States in the United Nations General Assembly. On more
profound matters, such as limiting foreign direct investment, Mexican policy was
designed primarily to favor nationals over foreigners, but also to limit U.S. influ-
ence. The goods and services excluded under Mexico’s import-substitution policy,
to the extent that imports were less than they might otherwise have been, were
primarily from the United States.53 This also meant that Mexico exported less of its
goods to the United States than it later did under a policy that emphasized more
competitive industry.

Mexico, before the unilateral tariff reductions made prior to NAFTA, exported
few manufactured goods. Today, manufactures dominate Mexico’s exports. Mexico
looked within the country for its economic growth before the changes that began
in the 1980s. The domestic market is still more important than the export market,
but not as overwhelmingly as before. Mexico’s macroeconomic economic recov-
ery in 1996 was largely export-led. About 80 percent of Mexico’s exports now go
to the United States. Merchandise exports are now equal to about 30 percent of
GDP, which means that exports to the United States now represent some 25 per-
cent of GDP.

The majority of manufactured exports are intra-industry in nature, and much
of this is intra-firm. Increasing amounts of total trade are in intermediate products
which serve as inputs for further production in the other country. The intra-firm
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trade is evidence of much co-production, of parts produced in one country for
assembly or further processing in the other.

NAFTA represented a conscious policy by Mexico to take advantage of the
large U.S. market next door. It was predicated also on the desire to attract foreign
direct investment, and traditionally two-thirds of this came from the United States.
The cooperative economic relationship could not succeed unless the political rela-
tionship also became closer, and this has occurred. This does not mean that all
differences have been eliminated, but rather that differences are not sought out for
their own sake.

These changes in economic relations and political interactions are likely to
become more solid with the passage of time and the entrenchment of vested inter-
ests in production and trade in the two countries. Durability depends also on the
construction of institutions and these have flourished since NAFTA. As noted above,
the once formal intergovernmental relations have become more flexible. The Mexi-
can authorities now lobby in the United States, which they did not prior to the
NAFTA negotiating process. The Mexican government no longer operates solely
via its Secretariat for Foreign Relations (SRE) communicating with the State De-
partment, but rather across the spectrum of U.S. public and private agencies and
the Congress. On migration, it is worth noting the participation of the Secretariat
for Government Affairs (Gobernación). Counterparts from the two countries com-
municate directly by telephone, fax, and e-mail, when earlier everything went through
the SRE.

This greater intimacy permits easier communication on most subjects, from
drug trafficking to labor and environmental relations. Increased dialogue on immi-
gration matters also stems from a combination of this new institutional flourishing
and the Mexican concern over the anti-immigrant sentiment reflected in Proposi-
tion 187, and the expectation that the United States was becoming more serious in
preventing entry over the border without documents. The principal fruits of this
dialogue have been greater attention on protecting the rights of Mexicans, legal
and otherwise in the United States.

The increased closeness of the economic relationship and its salience for Mexi-
can economic recovery and growth also meant that it became important to handle
other problems in a way that avoids prejudice to economic cooperation. This was
one basis of the shift from political distancing to greater dialogue. It has also meant
that when migration incidents flare up, as they did in Riverside County in 1996,
the Mexican authorities prefer to handle these calmly. The Mexican media reacted—
overreacted—harshly to the two incidents in Riverside County, but the govern-
ment sought correctives. The language used domestically to calm the political fu-
ror was stronger than the action taken bilaterally with the United States, which was
designed to find satisfactory solutions looking to the future.
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The greater intimacy has not eliminated all conflict. Trade disputes still arise—
as one would expect from increased trade. The contentious issue of certifying Mexico
for cooperating with the United States to combat drug trafficking which President
Clinton did as of March 1, 1997, brought out long simmering differences and this
issue has the potential of limiting cooperation between the two countries on other
issues as well. There is still considerable opposition to NAFTA in both countries,
and this could lead to serious misunderstandings. History has not been erased by
recent bilateral interactions, but a cooperative layer has been superimposed on old
mistrusts.

Immigration Provisions of NAFTA

Immigration is not dealt with in NAFTA except for temporary business visi-
tors, but the relationships spawned by the agreement have their effects on the bilat-
eral immigration relationship. This binational report would not have been possible
in the pre-NAFTA period, but it is not remarkable today. The immigration relation-
ship is not a rose garden—the asymmetry makes this impossible for now—but the
dialogue is civilized.

Chapter 16 of NAFTA permits the entry into each of the three member countries
of business persons and technicians from the other two. For the United States,
this temporary entry extends to a number of categories of business visitors (B-1);
traders (E-1); investors (E-2); intracompany transferees (L-1); and professionals
(TN). The TN category (Trade NAFTA) is available only for citizens of Canada
and Mexico who meet certain educational and experience requirements. A TN
visa is issued for one year and there are no limits on the number of allowable
extensions.

A transitional annual limit of 5,500 was established for Mexican professionals
who can enter the United States under the TN category. There is no limit on Cana-
dian TN professionals. The limit can be increased by mutual agreement between
Mexico and the United States and will expire in 2003, unless the two countries
agree to eliminate it earlier. Canadian TN professionals remain exempt from the
TN visa requirement (that is, they can show up for admission and be admitted),
whereas Mexicans must first obtain a visa. The reason for the disparate treatment
of Mexicans and Canadians apparently was based on lesser experience with Mexi-
can TN professionals and the desire to let the number build up on a gradual basis.
If need be, Mexican professionals can still enter under the H-1B category, for which
there is a worldwide limit of 65,000, if this limit has not been breached. Mexico
has tried, without success thus far, to get a freer regime, including permits for
those accompanying the business persons admitted to the United States under
NAFTA chapter 16.
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Tension between Free Trade
and Immigration Restrictions

The current situation is that goods and services can pass more or less freely
across the Mexican-U.S. border, as can capital, but not labor. The reminder is
needed that NAFTA is a free-trade area and not a common market within which
all factors can move freely. Mexico, in the buildup to the NAFTA negotiations,
raised the issue of labor inclusion more broadly than in chapter 16, but this was
rejected by the United States on the grounds that this would not be accepted by
the Congress.

Does the disparate treatment of goods, services, and capital, as distinct from
labor, augment the tension that exists in any event on the immigration issue? The
argument that it does is made on the theoretical ground that if one factor (capital)
can move freely, then the other (labor) should be able to do so as well. This, how-
ever, may be more of a debating point than a solid argument. People are different
from capital, even if one can partially substitute for the other. Trade can also be a
partial substitute for the movement of people.

The argument that the tension on immigration is not heightened by NAFTA is
that free movement of goods, services, and capital can ease the pressure on labor
migration, at least over time.

In any event, the idea of completely free movement of people between the
two countries is moot, certainly for now. There are proposals from time to time
for a guest-worker program with Mexico for the admission of less-skilled work-
ers; a modest one exists between Canada and Mexico. Such proposals are moti-
vated not by the theoretical argument for equal treatment of all factors, but rather
the inability of Mexico to control emigration and of the United States to com-
pletely seal the border.

Conclusions

The basis for each conclusion is contained in the previous discussion.

Episodic Nature of U.S. Responses

Responses to curtail unauthorized immigration are episodic, most intense when
the U.S. economy, or the economy of California because of its importance as an
immigrant-receiving state, or the economy of Mexico, falters. Historically, the
intensity of the anti-immigrant effort has diminished as economic conditions im-
proved. This suggests that changes in immigration practices may be more fea-
sible when the two economies are prospering and tensions are minimal.
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Official Action and Effectiveness of
Immigration-Restriction in Practice

In the past, official U.S. responses to deal with the inflow of unauthorized
immigrants were consciously riddled with loopholes or not carried out with vigor.
The Texas Proviso was the classic example of this. More recently, the employer-
penalty provisions of IRCA were compromised at the outset by failure to have an
effective way to identify persons entitled to work in the United States, and then
further weakened by lax enforcement. It remains to be seen whether the current
efforts to deter illegal immigration will be more durable than in the past and if they
will be pursued more vigorously.

Mexican Engagement

One new element for dealing with the illegal-immigrant inflow into the United
States is the shift in the Mexican position from a “no-policy” policy, or deliberate
non-engagement, to a stance of increasing engagement with U.S. counterparts. The
ultimate effect of this engagement is hard to forecast because the Mexican priority
is to protect the rights of its nationals in the United States, while that of the United
States is for the Mexican authorities to actively deter the unauthorized movement
of persons. Each side has responded to some extent to the priorities of the other.
The U.S.-Mexico Memorandum of Understanding of May 1996 provides improved
assurance of humane treatment of Mexican migrants in the United States; and
Mexican legislation to more severely punish nationals who traffic in unauthorized
migrant movement has a direct deterrent motive. However, these actions, as useful
as they are symbolically, are unlikely to have much effect on unauthorized migrant
movement over the border.

Greater Role for State and Local Authorities

Because immigration is a federal responsibility in both countries, most bilat-
eral discussion takes place at this level. However, the impacts of migration are felt
primarily at state and local levels. In addition, many of the issues affected by mi-
gration, such as welfare in the United States and education in Mexico, are being
devolved increasingly to state and local levels. State border governors from the
two countries meet regularly. These considerations lead to the conclusion that it
may be useful to bring state and local authorities more actively into bilateral immi-
gration discussions.
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The Role of Nongovernmental Organizations

These groups have increased their activity. Proposition 187 was stimulated by
an NGO initiative, although it obviously received considerable official stimulus
from the support of Pete Wilson, the governor of California. The constitutional
case against Proposition 187 was led by the American Civil Liberties Union. Many
U.S. NGOs were involved in the debate on welfare and immigration legislation.
Mexican NGOs pressed their government to be more vigorous in protecting hu-
man rights of Mexican nationals in the United States.

Interplay between Economic Integration/
Political Cooperation and Immigration Control

The negotiations for and then the entry into effect of NAFTA changed the
context of Mexican-U.S. relations. What earlier had been a distant relationship,
with few institutionalized links, was transformed into a bilateral partnership re-
plete with public and private institutional contacts. NAFTA also forced a more
cooperative political relationship in order to avoid contamination of the increased
economic interaction by political disputes.

The recent trend towards the institutionalization of relations between the Mexi-
can and the U.S. governments has also permeated the migration issue area. In the
last five years, there has been an upsurge of initiatives to formalize the bilateral
dialogue and consultation on migration between Mexican and U.S. officials. It is
still early to assess the effectiveness of this bilateralism for preventing or solving
migration disputes. It is noteworthy, nevertheless, that this trend occurred in a pe-
riod of intense immigration debate in the United States, and when the mood of the
nation has apparently become less receptive to immigrants.

While the bilateral engagement on migration issues began before NAFTA went
into effect, cooperation on this issue also picked up after NAFTA. Mexico’s deci-
sion to engage in dialogue on migration matters is likely to increase the pressure
on its government to become more active in the day-to-day administration of these
issues.

Border Opening for Commerce and
Investment But Not People

Because of NAFTA, the importance of the U.S.-Mexican border is diminishing
for the flow of goods, services, and capital. In addition, measures have been taken
by the United States to facilitate legal human flows across the border. By contrast,
the United States simultaneously is increasing its efforts to control unauthorized
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entry across the border. This has the potential for increasing binational tensions, as
highly publicized incidents of the effects of this greater surveillance occur, such as
those in Riverside County, California, in 1996. This tension between opening for
commerce and investment and closing for unauthorized border crossing is unlikely
to disappear in the near future and the policy task is to minimize the inherent friction.

Human Rights Protection

The Mexican government continues to emphasize a traditional preoccupation
with violations of the human rights of its nationals in the United States, particu-
larly when instances of violence associated with the activities of U.S. law enforce-
ment bodies come to light. Successive Mexican administrations have strengthened
the network of consulates in the United States and have made these the forward
arm of policy to protect the human rights of Mexican nationals. At the federal
level, the U.S. government has been more sensitive to the Mexican demands for
human rights protection. Much of the increased binational dialogue on migration
issues deals with this theme.

Sensitivity Training

Violations of the human rights of Mexicans in the United States are likely to
receive much media attention in Mexico and damage the bilateral relationship.
Sensitivity training of U.S. immigration and police officials to minimize such inci-
dents is thus a good investment.

Immigrant Access to Social Services

Recent political trends in the United States have been running in the direction
of excluding immigrants, authorized or not, from receiving tax-supported social
services. Examples of this tendency include Proposition 187 and provisions of
both the welfare and immigration legislation of 1996. Proposition 187, because it
was seen in Mexico as being directed against Mexican nationals, led to consider-
able tension between federal officials in Mexico and state officials in California.
Internally, in the United States, what were seen as anti-immigrant actions and cur-
tailment of benefits to legal, noncitizen residents have led to increased naturaliza-
tions and political organizing among legal residents, Mexican and otherwise.

Unintended Consequences

Unintended consequences of legislation and other actions on immigration are
legion. Perhaps the best example of this was the 1965 immigration act, whose
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main purpose was to abolish the national-origins quotas and the Asia-Pacific Triangle,
but not to radically alter immigration volumes and patterns. The law, in fact, did
bring about a fundamental shift in immigration patterns in favor of family unification,
led to the dominance of Latin Americans and Asians in U.S. legal immigration,
and, because of the generous subsequent response to the post-1965 refugee crisis,
resulted in a substantial increase in immigrant numbers.54

Termination of the Bracero Program in 1964 stimulated Mexico’s border in-
dustrialization program and, over time, attracted many people to Mexico’s north-
ern border and, presumably, increased the ability to emigrate to the United States.
The legalization provisions of IRCA have led to many immigrant applications for
family reunification and have complicated dealing with the backlog of legal immi-
grant cases. Termination of many welfare benefits to legal immigrants stimulated
the pace of naturalizations and voter registrations, which altered the outcomes of a
number of political contests in 1996 in favor of Democratic candidates and may
determine the political alignment of many Mexican Americans in the future. Mak-
ing undocumented border crossing more difficult could lead many who succeed in
making it across to stay put in the United States rather than return to Mexico after
they complete seasonal jobs.

Notes

*The work of this group was greatly facilitated by the support it received both from
the staff of the U.S. Commission on Immigration Reform, including Susan Martin, Lind-
say Lowell, Deborah Meyers, and especially Paul Donnelly, who spent considerable time
researching the details of many issues important to our analysis and from the Mexican
Coordination, including Enrique Loaeza and Romedios Gomez. Peter Hendricks searched
the records and provided background information on immigration legislation, advocacy
groups, public opinion polls and other matters. Georgina Rojas, who was  a diligent re-
search assistant, Laura Rubio and Monica Verea Campos have the gratitude of the two
Mexican members of the team. The U.S. members of the team were greatly assisted by
Lillian Tabe, Ellen Mansour, Lisa Cotter, and Suzanne Soule. This paper could never have
been put together without the dedicated support of Carolyn Blackwell of the Center for
Strategic and International Studies who kept the master copy of the group’s writings and
made literally hundreds of changes as our work proceeded.
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