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(emphasis in original) Thus, the court concluded that because twelvféama;;old Corey D.
. /)
* /)Al

glary dl'ra;ges

did not meet the age restriction of Section 20-7-7605(5), transfef;héf he bur

was simply not authorized by the statute. ~ LA

The Corey D. court further addressed an argument by the state t}H;{‘b‘eeause the
criminal sexual conduct and burglary charges related to the same incidents as the murder
charges, the court should apply a “transactional” analysis and transfer all the charges to
general sessions court. /d. The court did not accept such an argument, reasoning that
“[a]ithough it may seem illogical that [Corey D.] will be treated as a juvenile in family court
for the CSC and burglary charges, while being treated as an adult in general sessions court
for the murder charges, it is beyond this Court's power to effect a change in the statutes
enacted by the Legislature.” /d. Thus, the court held that jurisdiction over the criminal

sexual conduct and burglary charges must be retained in the family court. /d. at 121 8

Because the defendant in the instant case was twelve years old at the time of the
alleged crimes, the court finds that the defendant did not meet the age restriction of § 20-7-

7605(5). Accordingly, the court finds that the transfer of the second degree arson charge

® In Corey D., the South Carolina Supreme Court cited State v. Hamilton, 285 S.C. 133, 328 S.E.2d 633
(1985) as contrary authority. Corey D., 339 S.C. at 121. In Hamilton, the defendant “was sixteen years old at
the time he and two co-defendants were charged with burglary, two counts of assault and battery with intent to
kill, and attempted armed robbery. . . .” Hamifton, 285 S.C. at 134. Since Hamilton had an extensive prior
juvenile record the family court ruled the best interest of the child and the public would be served by binding
Hamilton over to be tried in the court of general sessions. /d. After the transfer hearing but before the case
was called for trial, the grand jury indicted Hamilton for conspiracy to commit the January 25, 1982 incident.
Id. The sole issue before the Hamilton court was whether the circuit court had subject matter jurisdiction to
accept Hamilton’s guilty plea to the conspiracy charge. /d. Citing cases from other jurisdictions, the Hamilton
court adopted the holding that the transfer order applies to any criminal charge arising out of the transaction
which was presented to juvenile court so long as the charge not presented is alesser related offense. /d. The
court held that since the conspiracy charge stemmed from the same incident as the charges transferred and is
a lesser-related offense, the circuit court had subject matter jurisdiction to accept Hamilton’s guilty plea. /d.
Unlike the instant case, Hamilton involved circumstances in which the defendant was transferred to general
sessions first and later charged with another offense. Nevertheless, Hamilton's “transactional” analysis was
not followed in Corey D. and is likewise inappropriate in the instant case.
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was not authorized by statute and was therefore improperly transferred by the family court.
- Since the court has concluded that the secdnd degree arson charge was not properly
transferred, it is the duty of this court to immediately transfer the second degree arson case
to the family court pursuant to S.C. Code § 20-7-7605(1). As indicated, the State |

subsequently consented to this action by the court.”

Remaining before the court is the defendant's request to remand the murder
charges to the family court. Initially, both sides conceded atthe December 3, 2004 hearing
that the circuit court has jurisdiction over murder charges that were properly transferred by
the family court.® In addition, both sides ackndwledged this court’s “inherent authority” to
review any matter placed before it for disposition.® Based on this court's prior analysis, the
court concludes that a determination may be made as to whether the charges have been
“properly” transferred. However, in this context, whether something has been “properly”
transferred may be broken down into two analytical components, i.e., whetherthe charge is
“properly” before the court in a jurisdictional sense or whether the charge is “properly”
before this court in a procedural sense. As to the first component, whether the charge is
proper in a jurisdictional sense, the court merely refers to a determination of whether a
charge is properly before the court as a matter of law. For example, the arson charge on

Py
its face was not properly before this court based upon the express Statufbryléggué_'ge of

(e

the transfer statute.

7 See footnote 1.

TR

® See also “Defendant’s Motion to Remand to Family Court” p.1; see also “State’s Motion\and
Memorandum in Opposition to Defendant’s Motion to Remand to Family Court” p.2

® See “Defendant’s Motion to Remand to Family Court” p.2; see also “State’s Motion and Memorandum in
Opposition to Defendant’s Motion to Remand to Family Court” p.2.
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7 <

The second analytical component of whether a charge’ gpropé;%bijorefﬁg court is
whether the charge is proper in a procedural sense. In thl;s rééé‘rd the COfli’lflg Blaced in
the position merely of reviewing whether statutory authority exists. for prﬁcéd'ural transfer
and whether procedural processes were followed. In this context, thé arguments of each
side diverge. The defendant asserts that this court must undertake a meaningful review of
the matter not only as it was postured before the family court, but also as it currently is
postured. The State, on the other hand, asserts that this court does not merely substitute

its own decision for that of the family court when procedural rules for transfer have been

followed. This court is inclined to agree with the State.

This case does not involve a charge initiated in circuit court and subject to the
discretionary aspects of S.C. Code § 20-7-7605(3). Instead, it involves a charge
transferred to the circuit court. If it appears from the record that a charge is capable of
being transferred and the family court complied with statutory authority and case law in
exercising its discretion to order a transfer, then the charge is “properly” before this court
and this court may not substitute its judgment for that of the transferring court. If there has
been an abuse of discretion by the transferring court, other than an abuse of discretion
based on an error of law that would essentially deprive this court of jurisdiction as indicated
above, then any such abuse of discretion must be addressed on appeal. See, e.g.,
Sanders v. State, 281 S.C. 53, 314 S.E.2d 319 (1984). The reason that an abuse of
discretion based on an error of law that would on its face deprive this court of jurisdiction
may be reviewed by this court, as opposed to review by an appellate court, is that this court

always has authority to review its subject matter jurisdiction.’® Any other type of abuse of

'° See Koon v. State, 358 S.C. 359, 367, 595 S.E.2d 456, 460 (2004) (“Subject matter jurisdiction may be
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noted, be addressed on appeal.

Ay
L
X

The defendant places great emphasis on the actions of th“e 'fedg;;lféé;;&fQPaﬂon V.
Tqy, 867 F.Supp. 356 (D.S.C. 1994) and urges this court to undertakéu"t‘he\same type of
“meaningful review” suggested therein. However, this court notes that Patton is a habeas
case in which the constitutional due process question was properly before the court and
within the scope of its review. The scope of federal review ih a habeas case is not

dispositive of this court’'s scope of review as to the matter herein.

Having decided the appropriate scope of review, the court next looks to the
procedural actions relied upon by the family court. In this case, murder charges were filed
against the defendant. A request was filed by the State to transfer the matter to circuit
court and the request was granted. Had the request been denied, this court would sit as
an appellate court over the decision of the family court. S.C. Code Ann. § 20-7-7605(6) (“If
the request is deniied, the petitioner may appeal within five days to the circuit court.”) In the
event the request is granted, this court is limited in its review as discussed above as to
whether the charge was “properly” transferred. The murder charges fell within the
parameters of S.C. Code Ann. § 20-7-7605(6). Both sides were given an opportunity to
develop the record before the family court. Upon completion of the hearing, the family
court judge took the matter under advisement and subsequently rendered a decision
granting transfer while acknowledging the requirements of Kent v. United States, 383 U.S.
541 (1966). Having reviewed the record, the procedural requirements of state law were

satisfied and this matter was properly transferred to this court. As indicated, any errorin

raised at any time by the parties or sua sponte by the court.”)
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‘S
the exercise of discretion that is not tantamount to a depnvatlon ef/gubject“*rﬁatter

!'-’

jurisdiction as to this court must be addressed on appeal. ‘Accordmgly; the defer;wynt s

: R .:,.:Zf'
motion to remand is properly denied on this basis. e A

Notwithstanding, to the extent the defendant asserts that this coﬁri"”ﬁlust conduct
some meaningful review of the record to satisfy itself of the appropriateness of proceeding
on these charges, the court would nonetheless deny the motion to remand. This court has
carefully and fully reviewed the record in this matter. Testimony presented to the family
court formed a sufficient basis upon which the decision could be predicated. Several of the
Kent factors were essentially conceded at the family court hearing. In fact, defense
counsel stated: “l do agree that under the prevailing law, more of the factors mentioned by
the Supreme Court in that case speak to the solicitor's issue than speak to mine.”
(Fam.Ct.Tr. 43) Similarly, several Kent factors were essentially conceded in the
defendant's brief filed with this court."’ The court will briefly discuss those factors in the

order asserted by the defendant.

The first factor to be considered is “[t]he seriousness of the alleged offense to the
community and whether the protection of the community requires waiver.” Kent, 383 U.S.
at 566. The defendant concedes the seriousness of the offense of murder. Defendant’s
Proposed Findings, p.6. At the family court hearing, defense counsel stated: “I'm not
going to counter the solicitor's very obvious argument to the court with regard to the
heinousness and severity of what would appear to have happened here.” (Fam.Ct.Tr. 41)

The record was developed as to the factual circumstances alleged to have occurred in the

" See Defendant's Proposed Findings of Fact and Conclusions of Law Regarding Order of Remand to
Family Court” (submitted with defendant's response to State’s Motion and Memorandum in Opposition to
Defendant’s Motion to Remand to Family Court) [hereinafter Defendant’s Proposed Findings).
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pe e A
case. While acknowledging the desire to effectuate rehabilitation, no facto'rys}ands ‘él{bé in
the analysis. Further, nothing precludes a court from drawmgylnferences aboufl'&m tter '
based on the record as presented. Based on the allegations as developed relaﬁﬂ@to the
actions of the defendant during and after the incident, the family court was en‘tltl\d to draw
an inference that the defendant was a potentially dangerous person to the community and
that the protection of the community was warranted by transfer. Again, no factor stands
alone. Further, while this court is not convinced that some evolving record may be
interjected into the analysis, the record as it currently (emphasis added) exists indicates
various types of dangerous activity by the defendant once detained. Atthe December 3,
2004 hearing, for example, evidence was introduced that defendant had threatened some
staff members at the detention center and that he had transformed a pen into a shank.

However, this court is not convinced that consideration of that evidence subsequent to

transfer would be appropriate.

The second factor is “[w]hether the offense was committed in an aggressive, violent,
premeditated or willful manner.” Kent, 383 U.S. at 567. While the defendant asserts there
is no evidence of premeditation, 2 certainly the family court could draw such an inference
from the record. Further, the defendant ignores the fact that other subsets of this factor
exist, such as aggressiveness, violence or willfulness, not just premeditation. The
defendant conceded that the homicides were committed in a violent manner.”® At the

family court hearing, defense counsel stated:

"2 See Defendant's Proposed Findings, p.6.

]
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9%

J,; &, ,,j}
Any time we talk about the specter of death under this typé.of cwa@stancéw
coupled with a fire, we're talking about something that dlite frankly/‘ﬁ) g:
nearly 20 years practicing law, this is something that’s beyond: most of 7 )
cases | have handled in that period of time. And it would" rank, | 'an

one of the worst the solicitor has dealt with as well, although- he ca‘ﬁfspéék
for himself.

\\

\
(Fam.Ct.Tr. 42) In the Proposed Findings, defendant also concedes that at a minimum,

based on the record, this second factor is a neutral factor."

The third factor is “[w]hether the alleged offense was against persons or against
property, greater weight being given to offenses against persons especially if personal
injury resulted.” Kent, 383 U.S. at 567. The defendant concedes that “[t]he offense was
certainly against persons, and this factor, standing alone, militates in favor of waiver.”

Defendant’s Proposed Findings, p.6.

The fourth factor refers to “[tlhe prosecutive merit of the complaint, i.e., whether
there is evidence upon which a Grand Jury may be expected to return an indictment.”
“Kent, 383 U.S. at 567. The defendant concedes this factor weighs in favor of waiver.

Defendant’s Proposed Findings, p.6.

The fifth factor addresses the desirability of trial and disposition of the entire case in
one court. Kent, 383 U.S. at 567. The family court transferred both the murder and arson
charges so this factor could not have played much of a role in its decision. Moreover, the
family court improperly transferred the arson charge. The S.C. Supreme Court has
indicated that the fact that the charges would be tried in two different courts is not solely
dispositive of the transfer question. See Corey D., 339 S.C. at 120. However, this court

recognizes that a transferring court certainly may take such a factor into consideration.
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While it can be asserted that it would be judicially efficient to dispose of these charges

together, a similar argument may be made that any adjudication of the murder charges

would equally allow for the just and efficient disposition of the arson charge once various
issues are determined in the murder trial. This factor alone should not be afforded much
weight in this case. Further, it is not clear that the family court weighed this factor heavily;
instead, it appears the primary focus of the family court was placed upon the murder

charges.

The sixth factor relates to various characteristics of the accused such as his
intelligence, age, sophistication, maturity, emotional attitude and pattern of living. Kent,
383 U.S. at 567. The defendant asserts that this factor weighs in favor of remand.
Defendant’s Proposed Findings, p.6. On the other hand, the record at the family court
hearing afforded the family court the ability to draw other inferences from the record. The
record suggests the defendant is intelligent. (Fam.Ct.Tr. 31-32) In addition, the
circumstances presented create an inference that the defendant was capable of thinking
through the situation, coming up with an alleged explanation of the circumstances, and was
sophisticated enough to take certain actions in response to the situation, notwithstanding
his youthful age. Again, these characteristics create potential inferences that may be
drawn from those facts. However, the point of the matter is there was information upon

which the family court may have drawn its conclusions.

The seventh factor is the record and previous history of the defendant. Kent, 383

U.S. at 567. While the defendant asserts that he had no previous history¥ith the lawzhat

= =

——

had been presented to the family court,’ the record does indicate s@meilfdiscipijgary

1

'> See Defendant’s Proposed Findings, p.7. Lo
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Appendix 3—Order Denying Remand 64a

incidents had occurred although the events were not offered with much specificity
(Fam.Ct.Tr. 32), except that an alleged threat had been made against another individual
(Fam.Ct.Tr. 30) and that his behavior while in detention had been problematic (Fam.Ct.Tr.
34).

Finally, the eighth factor includes the prospects for adequate protection of the public
and the likelihood of reasonable rehabilitation of the juvenile. Kent, 383 U.S. at 567.
Reviewing all of the arguments of the defense, this factor is the one upon which the
defendant places the most emphasis. This court already noted that there is a basis upon
which the family court may have concluded that the defendant was a danger to the
public.16 As such, the court will focus on the rehabilitative aspect of the argument. At the
family court hearing, testimony was presented about the rehabilitative potential of the
defendant. Testimony was presented as to both negative factors and positive factors
(Fam.Ct.Tr. 33-40). Positive factors referenced included intelligence and ability to

appreciate any rehabilitative program, attention, focus and cooperation. (Fam.Ct.Tr. 33)

Negative factors included the nature of the offenses, the defendant’s behavior while
in detention, and that he did not appear to be motivated for rehabilitation. (Fam.Ct.Tr. 34).
In addition, there was testimony that the defendant had difficulty acknowledging problems
with his own emotions and behavior (Fam.Ct.Tr. 34) and those persons who have this
characteristic may find rehabilitation difficult (Fam.Ct.Tr. 34-35). Other negative factors

were also included in the record. Accordingly, this court is convinced there was su@ient
c A
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information upon which the transfer order was predicated. f
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'® Defense counsel admitted that “we have an exceptional[ly] severe provocation with régardatcyifé,ocie_gcas ‘é:j;
a whole.” (Fam.Ct.Tr. 42) ! :;%:: -
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Possibly more problematic, but not by any means dispositive of the issue presented
herein, is the defendant’s assertion that this court should essentially conduct an “evolving”
review of this matter as it progresses. The defendant asks this court to consider
subsequent mental health expert testimony as well as recent developments about the use
of certain medication. While the defendant has developed the record further as to the
defendant’s progress since he has been taken off of medication and the events that have
transpired since that time, the argument presents a double-edged sword. The defendant
has indeed presented subsequent evidence as to the defendant's stability and
characteristics, as well as mental health testimony about the defendant’s use of Zoloft and
the alleged effects thereof and the State has presented testimony of numerous instances
of conduct since the defendant’s incarceration albeit all of which diminished after
discontinuance of the medication or a short period of time thereafter. While the use of the
medication has been raised as a potential defense in this case, the possible effect of that
medication and the medical testimony which supports or refutes that theory is a matter to
be resolved at a later date. Neediess to say, that possible defense does not relegate the
finding of probable cause meaningless nor does it preclude a finding of waiver. Quite
simply, there is much more to be ascertained before any conclusions may be drawn about

the effects of the medication, nor is it established whether the defendant will need any type
of medication in the future. While acknowledging that any improvement by the defendant
since the time of medication may arguably weigh in favor of the potential for rehabilitation,

such a conclusion is not entirely clear. This court cannot say that the potential defanse
-, freme]

er

abuse of discretion and the court declines to do so. 'E_ o =
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lll. Conclusion

Based on the foregoing analysis, the defendant’'s motion to remand to the family
court is granted only as to the second degree arson charge without opposition of the State
and as previously indicated. Accordingly, the second degree arson charge is immediately
transferred, together with all the papers, documents, and testimony connected with it, to
the family court of the Sixth Judicial Circuit. The defendant’s motion to remand the murder

charges to the family court is hereby denied.

The Clerk is directed to provide copies of this order to counsel for the defendant and

counsel for the state.

IT IS SO ORDERED. ,; 7[ %

Daniel F. Pieper
Presiding Judge

Charleston, Sputh Carolina
January Zé , 2005
Counsel for the Defendant: Henry J. Mims, Esquire

A. Anderson Vickery, Esquire
Karen Barth Menzies, Esquire

<o ; ]
Counsel for the State: W. Barney Giese, Solicitor e
John P. Meadors, Deputy Solicitor = = =
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resentencing.
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