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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON
CASE NUMBER: 04-GS-12-571

STATE OF SOUTH CAROLINA 04-GS-12-572
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This matter comes before the court by way of the defendant's motion to
reduce his sentence to comport with the Eighth Amendment to the United States
Constitution, filed February 23, 2004.' In the memorandum in support of the
instant motion, the defendant urges the court to impose a sentence that would
expire on his twenty-first birthday,? “to give credit for time served,® and to order

that the balance of the confinement portion of the sentence may be probated.™

' See Defendant’s Motion to Reduce Sentence to Comport with Eighth Amendment to U.S.
Constitution [hereinafter “Defendant’s Motion™.

2 5.C. Children’s Code § 20-7-7810, entitled “Commitment” would apply if this case had not been
transferred from Family Court to this court and requires the imposition of a sentence that would
expire by the time the child turns twenty-one. However, S.C. Code § 16-3-20 is the applicable
sentencing statute in all general sessions cases where a defendant is convicted for murder. The
statute provides that “[a] person who is convicted of or pleads guilty to murder must be punished
by death, by imprisonment for life, or by a mandatory minimum term of imprisonment for thirty
years” and does not contain a provision for any type of special consideration to be given to a
juvenile. Defense counsel, aside from the Eighth Amendment argument, agreed that those were

the only options under the murder statute.

® On March 1, 2005, this court informed the defendant and the defendant acknowledged that “he
did get credit for time served,” as provided for on the sentencing sheets. (Tr. p.74 lines 19-22)

* Defendant’s Motion, p.2. There is no authority in the law allowing the balance to be probated
and this court must act within the existing parameters of the law instead of creating new ones.
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“Defendant's Request for Judicial Notice of Similar Georgia Case,” filed on
February 25, 2005 was submitted in support of the instant motion.

This court conducted a post-trial hearing on Tuesday, March 1, 2005. The
State submitted a “Memo in Response to Defendant's Motion to Reduce
Sentence Below Statutory Minimum”® on the same day. Also on March 1, 2005,
the United States Supreme Court issued a slip opinion in Roper v. Simmons, No.
03-633 (U.S. March 1, 2005).° At the post-trial hearing, this court granted
defendant’s request for time to incorporate the Roper decision into his argument
pertaining to the motion. (Tr. p. 61, lines 3-6; Tr. p.85, lines 1-2) The court also
brought to defendant’s attention two pertinent South Carolina cases, State v.
Standard, 351 S.C. 199, 569 S.E.2d 325 (2002) and State v. Miller, Op. No. 3952
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See Weston v. City Council of Charleston, 27 U.S. 449 (1829) (“The judicial branch of the
government most certainly does not possess the power of legislating”); see also U.S. v. Hopkins,
427 U.S. 123 (1976) (“The courts should refrain from legislating by judicial fiat”) (quoting Keetz v.
United States, 168 Ct.CI. 205, 207 (1964)).

® [hereinafter “State’s Response’]
® KEeNNEDY, J. delivered the opinion of the Court, in which STEVENS, SOUTER, GINSBURG, and
BREYER, JJ., joined. STEVENS, J., filed a concurring opinion, in which GINSBURG, J., joined.
O'CONNOR, J., filed a dissenting opinion. ScaLlA, J., filed a dissenting opinion, in which
REHNQUIST, C.J., and THOMAS, J. joined.
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“Defendant’s Post-Argument Brief About ‘Evolving Standards’ in Law, Science &
Society”’ on March 9, 2005.

The State did not to respond to the defendant’s post-argument brief but,
instead, rests on its previous memo and the discussion at the post-trial hearing.®
The court considered all documents, arguments, and applicable law, including
Roper. For the following reasons, defendant’s motion to reduce sentence is
denied.

I. Question Presented/Standard of Law

The precise question presented in this matter is whether the mandatory
minimum sentence for murder of thirty years violates the Eighth Amendment’s
prohibition of cruel and unusual punishment when imposed upon a juvenile who
was twelve years old at the time of the offense. The Eighth Amendment to the
U.S. Constitution provides, in its entirety: “Excessive bail shall not be required,
nor excessive fines imposed, nor cruel and unusual punishments inflicted.” U.S.
ConsT. amend. XIII.° For Eighth Amendment purposes, the court conducts a
proportionality analysis to determine whether the punishment is dispﬁpor@%atg
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® At the post-trial hearing, the court indicated that the State would have the Lpportunity t
respond to defendant’s brief if the State so desired. (Tr. p.85, lines 12-14)

° “The provision is applicable to the States through the Fourteenth Amendment.” Roper v.
Simmons, No. 03-633, slip op. at 6 (U.S. March 1, 2005) (citing Furman v. Georgia, 408 U.S. 238,
239 (1972) (per curiam); Robinson v. California, 370 U.S. 660, 666-67 (1962); Louisiana ex rel.
Francis v. Resweber, 329 U.S. 459, 463 (1947) (plurality opinion)).

1% See Solem v. Helm, 463 U.S. 277 (1983); see also Harmelin v. Michigan, 501 U.S. 957 (1991).
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The burden of demonstrating that a sentence is cruel and unusual is on
the person asserting the constitutional violation. See Stockton v. Leeke, 269
S.C. 459, 463, 237 S.E.2d 896, 897 (1977) (“The presumption of validity extends
to the statute in question here, and appellants must assume the heavy burden of
persuading us that this penalty is without justification and is unconstitutionally
severe.”). “In general we leave to legislatures the assessment of the efficacy of
various criminal penalty schemes.” Roper v. Simmons, No. 03-633, slip op. at 17
(U.S. March 1, 2005) (citing Harmelin v. Michigan, 501 U.S. 957, 998-99 (1991)
(KENNEDY, J. concurring in part and concurring in judgment). “When the issue is
the constitutionality of a statute, every presumption will be made in favor of its
validity and no statute will be declared unconstitutional unless its invalidity
appears so clearly as to leave no doubt that it conﬂicts with the constitution.”
State v. Jones, 344 S.C. 48, 58, 543 S.E.2d 541, 546 (2001) (citing State v.
Bouye, 325 S.C. 260, 484 S.E.2d 461 (1997)). “In assessing a punishment
selected by a democratically elected legislature against the constitutional
measure, we presume its validity.” Gregg v. Georgia, 428 U.S. 153 (1976). “The

clearest and most reliable objective evidence of contemporary vaﬁes ig th%

ﬂ
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" A review of the document titled “Table of State Murder Statutes” the defendant included as an
exhibit to his memorandum in support of the instant motion indicates that eight states have no
minimum age for transfer for the offense of murder, four states set the minimum age at ten, and
three states set the minimum age at twelve for a total of fifteen states permitting waiver of
children defendant’s age or younger up to adult court.
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A trial judge is allowed broad discretion in sentencing within statutory
limits. Brooks v. State, 325 S.C. 269, 481 S.E.2d 712 (1997); Garrett v. State,
320 S.C. 353, 465 S.E.2d 349 (1995). See also State v. Franklin, 267 S.C. 240,
226 S.E.2d 896 (1976) (finding that the trial judge is given wide discretion in
determining what sentence should be imposed). “A sentence is not excessive if

it is within statutory limitations and there are no facts supporting an allegation of

prejudice against a defendant.” Brooks, 325 S.C. at 272 (citing Garrett v. State,

320 S.C. 353, 465 S.E.2d 349 (1995)). In 2002, the South Carolina Supreme
Court found that for purposes of.a .proper Eighth Amendment analysis, “the test
remains whether ‘evolving standards of decency' prohibit a certain punishment.”
State v. Standard, 351 S.C. 199, 205 n.9, 569 S.E.2d 325, 329 (2002). Although
that case did not involve a child between the ages of seven and fourteen, the
Court generally indicated that “lengthy sentences or sentences of life without

parole imposed upon juveniles do not violate contemporary standards of decency

so as to constitute cruel and unusual punishment.” Id. at 205. With these

standards in mind, the court analyzes the defendant’s claim based on them
< =]
individualized circumstances of this case. ﬁ(ﬂ 22
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other cases involving juveniles.

See Hawkins v. Hargett, 200 F.3d 1279 (10th Cir.1999), cer.
denied 531 U.S. 830, 121 S.Ct. 83, 148 L.Ed.2d 45 (2000)
(sentence of 100 years without parole for 13 year old defendant
convicted of burglary, sodomy, rape, and robbery with a dangerous
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weapon); Harris v. Wright, 93 F.3d 581 (Sth Cir.1996) (15 year old
defendant sentenced to life imprisonment without parole for
murder); State v. Ira; 132 N.M. 8, 43 P.3d 359 (2002) (sentence of
91 & 1/2 years imposed where defendant, at ages 14-15,
committed 10 counts of criminal sexual assault against his step-
sister); State v. Green, 348 N.C. 588, 502 S.E.2d 819 (1998), gert.

denied, 525 U.S. 1111, 119 S.Ct. 883, 142 L.Ed.2d 783 (1999 3
(mandatory life sentence imposed on 13 year old who committed, = 9,71
first-degree criminal sexual conduct); State v. Taylor, 1996, WL,:. -~ &-_
580997 (Tenn.Crim.App.1996) (sentence of life without parole jplus=+ — i
60 years imposed on juvenile defendant who, at age 16, comrrﬁttedc.“ - [ii
kidnapping, aggravated robbery, aggravated sexual battery, jand=-. = I
felony murder); State v. Pilcher, 655 So.2d 636 (La.App.1995) (life:’ig A
without parole imposed on 15-year old defendant charged with{two & &)

counts of murder).
Standard, 351 S.C. at 205."

Other South Carolina cases involving juveniles and long-term sentences
support the South Carolina Supreme Court’s jurisprudence, especially applied to
this case, where the defendant was sentenced to thirty years instead of life
imprisonment without parole, the maximum punishment this court could have
imposed. In an opinion filed February 28, 2005, the South Carolina Court of
Appeals affirned the circuit court’'s acceptance of a juvenile defendant’s guilty
pleas to voluntary manslaughter and possession of a weapon during the

commission of a violent crime, finding the farnily court judge did not abuse his

2 In support of his contention that Standard does not control the disposition of this case,

defendant states that “the South Carolina Supreme Court inadvertently miscited the principal
case on which it rested its holding.” Defendant’s Brief, p.8. Instead of a sentence of 100 years
without parole, the defendant in Hawkins v. Hargett received a sentence that “while lengthy, will
be shortened considerably by the availability of parole and ‘good time’ credits.” Hawkins, 200
F.3d at 1284. This court doubts the decision in Standard would be affected by the corrected
reading of the sentencing in Hawkins since numerous other cases were cited. Just because
Hawkins was cited first in no way indicates that decision was the linchpin for the Court’s findings.
The defendant's keen observation does not explain why this court should not adhere to the
jurisprudence of the South Carolina Supreme Court in general as to juvenile sentences. Finally,
as previously noted, this court only cites Standard for general guidance as to juvenile sentencing,
not as being dispositive of this matter since every Eighth Amendment review involves an
“individualized” analysis of the particular case at hand.
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discretion upon waiving jurisdiction over the defendant to the circuit court. State

v. Miller, Op. No. 3952 (Ct.App. filed Feb. 28, 2005). The defendant “was
fourteen years old at the time he was charged with the murder of his father.” /d.

Upon accepting defendant Miller's pleas, “[tlhe circuit court sentenced Miller to

thirty years imprisonment, suspended upon the service of twenty years and five

years probation. The court sentenced Miller to a concurrent, five-year term of
imprisonment for the weapon charge.” /d. Although not dispositive of this matter,

on Monday, March 14, 2005, a Sduth Carolina Circuit Court sentenced two

minors, aged seventeen and sixteen, -to terms of forty and - thirty-five years
imprisonment, respectively, for their roles in a 2002 murder, committed when

they were fourteen years old. Associated Press, Teens Sentenced to 35, 40

Years in Murder (March 15, 2005), available art\3
http://www.thestate.com/mod/thestate/news/local/1114 1993 .htm. Theg%our% 1
recognizes that the minors were older than the defendant in this case, ibut merely:/%

notes the sentence for the purpose of the defendant's ongoing asse»\lloncébout:z o

»y
the trends in the sentencing of juveniles. \ 1 ™

Though the recent South Carolina cases discussed above did not involve
Eighth Amendment challenges, this court finds instructive decisions from other
jurisdictions that do address similar arguments. See Commonwealth of
Pennsylvania v. Carter, 855 A.2d 885 (Pa. 2004) (finding, as a matter of first
impression, that imposing a mandatory life sentence without parole of 16-year-
old juvenile convicted of murder does not constitute cruel and unusual
punishment); People v. Miller, 781 N.E.2d 300 (lll. 2002) (holding, as a matter of

ot \-P ‘h r.. \f
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first impression, multiple-murder statute as \applied to defendgnt viglate‘é
L <

v 2T 3%
proportionate penalties clause of the state constitution where ‘-\1 5-yr;%a‘fkold'%
Pl S
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participated as a “look out” in a double murder and, instead of the\_statﬁ._“tg;?_.rily,‘J %1
TR 7 = 4

mandated life sentence without possibility of parole, defendant was -seﬁt\en%?é:o f::
a term of 50 years’ imprisonment); State v. Perez, 132 N.M. 84, 44 F\.3d 55’0 .
(N.M. Ct.App. 2002) (holding sentence of forty-seven and one-half years
imposed on sixteen-year-old juvenile defendant, who was sentenced as an adult
after being convicted of four counts of accessory to criminal sexual penetration,
two counts of battery, and one count of intimidation of a witness, did not
constitute cruel and unusual punishment); State v. Howell, 34 S.W.3d 484 (Tenn.
Ct.App. 2000) (finding three consecutive life sentences without the possibility of
parole were not disproportionate where fourteen year old co-defendant pled
guilty to attempted murder and three counts of first degree murder); State v.
Shanahan, 133 Idaho 896, 994 P.2d 1059 (ldaho Ct. App. 1999) (holding
defendant’s concurrent life sentences, with thirty-five years fixed for murder and
ten years fixed for robbery, did not constitute cruel and unusual punishment and
that the sentence was not excessive nor an abuse of ‘discretion where defendant
pled guilty to first degree murder and robbery for events that occurred when
defendant was fifteen); People of the State of Michigan v. Bentley, 2000 WL
33519653 (Mich. Ct.App. 2000) (holding a mandatory life sentence does not
constitute cruel or unusual punishment where a juvenile defendant was tried as
an adult and convicted of first-degree felony murder); State v. Mitchell, 577
N.W.2d 481 (Minn. 1998) (holding, as a matter of first impression, sentence of life
ATTTST: A TRUE COPY
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imprisonment for a minimum of thirty years imposed upon fifteen-year-old child
convicted of first-degree murder did not violate constitutional prohibition against
cruel or unusual punishment); State v. Jensen, 579 N.W.2d ‘613 (S.D. 1998)
(holding life imprisonment without possibility of parole was not cruel and unusual
punishment where fourteen-year-old defendant was convicted of first-degree
murdér); Swinford v. State, 653 So0.2d 912, 918 (Miss.1995) (upholding trial
court’s sentence of life imprisonment for fourteen-year-old who aided and abetted
murder);, State v. Garcia, 561 N.W.2d 599, 611 (N.D.1997) (holding a life
sentence without possibility of parole for a sixteen-year-old did not violate Eighth
Amendment) cert. denied, 522 U.S. 874 (1997); Naovarath v. State, 779 P.2d

944 (Nev. 1989) (concluding that "as 'just deserts' [sic] for killing%is @xu%

1)

{ I
assailant, life without possibility of parole is excessive punishmént r: thég @
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thirteen-year-old boy" and, instead, ordering that the sentence to be"&imp@i‘s{ed isg FT%
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life with the possibility of parole). | ' \ %jé @ =
C PN
£ en

Upon questioning by the court at the post-trial hearing, the defendant
indicated he did not believe “either the trial decisions or the Appellate Court
decisions in South Carolina” would reflect the trend against lengthy sentences for
juveniles he contends exists. (Tr. p. 63, lines 12-16) Defendant also indicated
he knew of no United States Supreme Court opinion that indicated that a lengthy

prison sentence for a juvenile is unconstitutional. (Tr. p. 52, lines 11-16)"® In

'® The defendant stated that he knew of no such. case “yet.” This court would expect defendant
to research and seek out such a case to support his position for inclusion in his post-hearing brief
if one did exist. No case supporting that proposition was included in Defendant’s Brief. However,
the defendant places great weight on Justice Kennedy’s opinion in which he indicated :
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fact, in Roper, notwithstanding the concern expressed by Justice Kennedy, the
United States Supreme Court nonetheless upheld the juvenile defendant's
sentence of life without eligibility for release.
lll. Conclusion
An Eighth. Amendment review does not suggest that the sentence is
constitutionally infirm.or lacks a constitutional basis. This court is not convinced
that standards of decency have evolved to such an extent that would no longer
permit juvéniles to be sentehced to lengthy terms of imprisonment. The defense
essentially asks this court to act as a."super legislature” to rewrite the. juvenile
laws of this state under the g_uise of constitutional mandate. Because the
Constitution does not mandate such a result, any change in policy desired by the
will of the people must be resolved legislatively, not by judicial decree, consistent
with the delicate balance of power placed upon our branches of government.
For the reasons stated above, defendant’s motion to reduce sentence is

hereby denied. A final brief on defendant's motion for new trial based upon

issues relating to the jury was filed on March 31, 2005; that matter remains under

81a

E

advisement. r~
2 &« 3
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The Clerk is directed to provide copies of this order to cou}‘useab’r th%
= 2
defendant and counsel for the state. g - !
-t O
2L =
=
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& o
When a juvenile offender commits a heinous crime, the State can exact forfeiture
of some of the most basic liberties, but the State cannot extinguish his life and
his potential to attain a mature understanding of his own humanity.
Roper, at 20. o7 A TEUE COPY
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Pt Hags,

Danny Piepér /
Presiding Judge

82a

IT IS SO ORDERED.

Charleston, South Carolina
April __{(,2005
Counsel for the Defendant: Henry J. Mims, Esquire

A. Anderson Vickery, Esquire
Paul Waldner, Esquire

Karen Barth Menzies, Esquire

Counsel for the State: W. Barney Giese, Solicitor

John P. Meadors, Deputy Solicitor
Dolly Justice Garfield, Assistant Solicitor
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