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STATE OF SOUTH CAROLINA §
§ IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHESTER § Indictment Nos. 03-GS-12-825, 826, 827
The State of South Carolina, §
§ =
-vs- § =2
§ . .
Christopher Frank Pittman, § . >
Defendant. §
§

DEFENDANT’S NOTICE OF UNCONSTITUTIONALITY OF STATUTE

Defendant Christopher Pittman, by and through his undersigned counsel,
provides the Court with notice that the South Carolina statute that, as construed in
2000 by the South Carolina Supreme Court, allows him to be tried as an adult for a
crime he allegedly committed at the age of 12, is violative of the 8" Amendment
prohibition against “excessive punishments” under the logical extension of a 2002
interpretation and application of that provision by the United States Supreme Court,

and, therefore, unconstitutional as applied to the facts of this case.

The Statute and Its Interpretation
S.C. Code Ann. §20-7-7605(6) provides:

(6) Within thirty days after the filing of a petition in the family court
alleging the child has committed the offense of murder or criminal
sexual conduct, the person executing the petition may request in writing
that the case be transferred to the court of general sessions with a view
to proceeding against the child as a criminal rather than as a child
coming within the purview of this article. The judge of the family court
is authorized to determine this request. If the request is denied, the
petitioner may appeal within five days to the circuit court. Upon the
hearing of the appeal, the judge of the circuit court is vested with the
discretion of exercising and asserting the jurisdiction of the court of
general sessions or of relinquishing jurisdiction to the family court. If the






Appendix 13—Notice of Unconstitutionality of Statute 109a

independent examination of whether the death penalty for juveniles

violates evolving standards of decency and so is barred by the Eighth and

Fourteenth Amendments.

State ex rel. Simmons v. Roper, 112 S.W.3d 397, 407 (Mo. 2003). The court found
that a national consensus against the execution of juveniles had developed since
Stanford, granted the petition, set aside the death sentence and re-sentenced the
defendant to life imprisonment. Id. at 413.

The United States Supreme Court granted certiorari, and heard oral argument
on October 13, 2004. Notably, amicus briefs were filed in support of the criminal
defendant by the American Psychological Association; the American Medical
Association, American Psychiatric Association, American Society for Adolescent
Psychiatry, American Academy of Child & Adolescent Psychiatry, American
Academy of Psychiatry and the Law; the American Bar Association; and the Murder
Victims' families for Reconciliation, among others.

- Particularly in light of the reasoning of the Missouri Supreme Court, much of
the (iiscussion of Roper emphasizes the similarities between a mentally retarded
person and a seventeen year-old adolescent with respect to mental capacity and
culpability for criminal behavior. As the debate moves from the death penalty to the
age at which a child should be tried as an adult, however, there is one critical

difference between a mentally retarded person and an adolescent that the Court must

recognize: a mentally retarded person is unlikely to experience a change in his mental
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capacity as he grows older. With an adolescent, the change is not only likely but
inevitable. This should have an outcome-determinative effect on the capacity for
rehabilitation, which has traditionally been the primary purpose of the juvenile court
system, but a minor part of the adult court system. Society must choose the age at
which it will consider the capacity for rehabilitation outweighed by the severity of the
crime, and consequently the age at which it will subject an adolescent to trial as an
adult.

Note that the debate in Roper focuses on whether death is an excessive
punishment for murder committed at seventeen years old — an age at which the brain
is still déveloping, but is much closer to its adult state than in early adolescence. As
the comments of the justices during oral argument of Roper illustrates, this will almost
certainly be a very close call.

Tl:e case at bar presents an entirely different scenario: a crime allegedly
committed at age twelve, when the development of the frontal lobes of the brain —
those areas most implicated in criminal culpability — is still in its infancy. That a
twelve year-old brain will change drastically, even between the commission of the
crime and the trial, is beyond dispute. “Thus, in many cases, the judge and jury will
encounter a person who is different in highly relevant respects from the individual

s

who committed the crime.” Exposing such a person to the same potential punishment

! Brief of the American Psychological Association, as amicus for the 17 year-old criminal
defendant in Roper, at 26. This is particularly true, where, as here, the defendant has remained
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as an adult is excessive under any conceivable “standard of decency.” Ironically
enough, it is also contrary to South Carolina civil law which has always judged
children under the age of 14 as children. See e.g. Brown v. Smalls, 325 S.C. 547, 481
S.E.2d 444 (S.C.Ct.App. 1997).

Trial of a Child as an Adult for a Murder Allegedly Committed
When He Was Twelve Years Old

Constitutes Excessive Punishment Under the Eighth Amendment

Although statutes concerning waiver of juvenile court jurisdiction can be
complex and confusing, the vast majority of states will not transfer a child under the
age of fourteen to be tried for murder as an adult. See Exhibit A hereto, which is
compilation of such state statutes. The most common “age of accountability” in
these statutes is 14. Eighteen different states — including Texas, which is the “death
penalty capital” of the world — use that age. Seven more use 16, and another seven
use 13. .That totals 32 states. A few even have higher age requirements and some
have no specific age minimum for waivers.

Although a fair reading of the South Carolina juvenile/waiver statute is that it
was not intended to permit the waiver in the case of a twelve year old, unfortunately,
as a matter of statutory construction, that issue was resolved in State v. Corey D, 339

S.C. 107, 114, 529 S.E.2d 20, 24 (2000), in favor of permissible, although not

incarcerated and untried for a period of three years from the date of the alleged offense. In this
regard, the 8" Amendment concerns dovetail with Pittman’s pending motion to dismiss on speedy
trial grounds.
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mandatory, waiver. The only states which specifically permit waiver in the case of
twelve year olds are Colorado, Missouri, and Montana.?

The majority in Atkins cited Penry for the proposition that “the clearest and
most reliable objective evidence of contemporary values is the legislation enacted by
the country’s legislatures.” 536 U.S. at 312 (quoting Penry v. Lynaugh, 492 U.S. 302,
331, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989); the dissent would place even more
emphasis on legislative pronouncements. 536 U.S. at 341 (Scalia, J., dissenting). If
one looks solely to the number of states that would allow the trial of a child as an adult
for a murder committed when he was twelve years old, there is a much larger
consensus that the South Carolina Supreme Court’s interpretation of §20-7-7605(6)
is excessive than the 18/38ths consensus deemed to be sufficient in Atkins. This Court
can easily determine that trying a twelve year-old as an adult — thereby subjecting him
to potelgial life imprisonment — is an excessive punishment under the Eighth
Amendment merely by “counting states.”

Pittman notes, however, that the Arkins majority specifically wrote that “the
objective evidence, though of great importance, did not ‘wholly determine’ the
controversy, ‘for the Constitution contemplates that in the end our own judgment will

be brought to bear on the question of the acceptability of the death penalty under the

2 Three states, Indiana, Vermont and Wisconsin all seem to permit waiver in the case of

ten year olds.
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Eighth Amendment.” 536 U.S. at 312 (quoting, in part, Coker v. Georgia, 433 U.S.
584,597,97 S.Ct. 2861, 53 L.Ed.2d 982 (1977).

Consequently, if the Court chooses to probe beyond a legislative count of
minimum age in the fifty states, the court will find that developments in neuroscience
since the 1989 decisions in Penry and Stanford indicate that, if anything, the
minimum age for trial as an adult should be raised above the current levels. These
scientific advances underlie much of the reasoning proferred by the American Medical
Association/American Psychiatric Association and the American Psychological
Association for opposing the death penalty for adolescents in Roper. That same
reasoning applies to the case at bar. For the Court’s convenience, Pittman has
attached courtesy copies of both of these amici to this Notice, and incorporate both by
reference. They, too, reflect “evolving standards of decency.”

Perhaps the best statement of the framework of this portion of an Eighth
Amendment analysis comes from Justice O’Connor’s separate opinion in Stanford.

Part V of the plurality's opinion "emphatically reject[s]," ante, at 2980,

the suggestion that, beyond an assessment of the specific enactments of

American legislatures, there remains a constitutional obligation imposed

upon this Court to judge whether the " 'nexus between the punishment

imposed and the defendant's blameworthiness' " is proportional.

[citations omitted] Part IV-B of the plurality's opinion specifically

rejects as irrelevant to Eighth Amendment considerations state statutes

that distinguish juveniles from adults for a variety of other purposes. In

my view, this Court does have a constitutional obligation to conduct
proportionality analysis.
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492 U.S. at 382 (O’Connor, J., concurring in part and concurring in the judgment).
Thirteen years after Stanford, Justice O’ Connor joined the majority in Atkins, in which
Justice Stevens explained the importance of the concerns raised by the dissenting
justices of the Virginia Supreme Court as follows:

In their opinion, "it is indefensible to conclude that individuals who are

mentally retarded are not to some degree less culpable for their criminal

acts. By definition, such individuals have substantial limitations not

shared by the general population. A moral and civilized society

diminishes itself if its system of justice does not afford recognition and

consideration of those limitations in a meaningful way." Id., at 397, 534

S.E.2d, at 325.

Because of the gravity of the concerns expressed by the dissenters, and

in light of the dramatic shift in the state legislative landscape that has

occurred in the past 13 years, we granted certiorari to revisit the issue

that we first addressed in the Penry case. 533 U.S. 976, 122 S.Ct. 24, 150

L.Ed.2d 805 (2001).
Following Justice Stevens’ adoption in Atkins of the proportionality analysis
advocated by Justice O’Connor, this Court must balance Christopher Pittman’s
possible “blameworthiness” at age twelve against the punishments he potentially faces
if tried as an adult to see whether §20-7-7605(6), as interpreted by the South Carolina
Supreme Court, passes constitutional muster under the Eighth Amendment. Pittman
asserts that, enlightened by advances in neuroscience since 1989, this Court must find
that it does not.

As the AMA has explained:

Modern brain research technologies developed a body of data in the late
1990s - well after this Court decided Stanford v. Kentucky, 492 U.S. 361
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(1989) - that provides a compelling picture of the inner workings of the
adolescent brain. [footnote omitted] Adolescents' behavioral immaturity
mirrors the anatomical immaturity of their brains. [footnote omitted] To
a degree never before understood, scientists can now demonstrate
that adolescents are immature not only to the observer's naked eye,
but in the very fibers of their brains.

Brief of the American Medical Association, American Psychiatric Association,
American Society for Adolescent Psychiatry, American Academy of Child &
Adolescent Psychiatry, American Academy of Psychiatry and the Law, National
Association of Social Workers, Missouri Chapter of the National Association of
Social Workers, and National Mental Health Association as Amici Curiae in Support
of Respondent [“AMA Brief] at 9-10, Roper v. Simmons, Nov. 03-633 (U.S. certiorari
granted January 26, 2004).

The “modern brain research technologies” to which the AMA refers is primarily
the use of magnetic resonance imaging (MRIs) for brain scanning. These technologies
have dethonstrated that “[i]n early adolescence, the proliferation of gray matter —
consisting of neuron cell bodies and dendrites — peaks.”- Brief for the American
Psychological Association, and the Missouri Psychological Association as Amici
Curiae Supporting Respondent [“APA Brief”] at 10, Roper v. Simmons, No. 03-633
(U.S. certiorari granted January 26, 2004). “In a study of minors ages 5 through 17,
white matter within the prefrontal area of the frontal lobes steadily increased with age,
likely reflecting the advances of myelination.” Id. at 11. The frontal lobes of the

brain play the critical role in matters affecting criminal culpability:
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Of particular interest with regard to decision-making and criminal
culpability is the development of the frontal lobes of the brain. The
frontal lobes, especially the pre-frontal cortex, play a critical role in the
executive or "CEO" functions of the brain which are considered the
higher functions of the brain. See Elkhonon Goldberg, The Executive
Brain: Frontal Lobes and the Civilized Mind 23 (2001). They are
involved when an individual plans and implements goal-directed
behaviors by selecting, coordinating, and applying the cognitive skills
necessary to accomplish the goal.

Id. at 9-10. In the words of Ruben Gur, a neuroscientist at the University of
Pennsylvania at Pittsburgh, “[t]he very part of the brain that is judged by the legal
system process comes on board late.” Mary Beckman, Crime, Culpability and the
Adolescent Brain, 305 Science 596 (July 30, 2004). As the APA summarizes:
Emerging from the neuropsychological research is a striking view of the
brain and its gradual maturation, in far greater detail than seen before.
Although the precise underlying mechanisms continue to be explored,
what is certain is that, in late adolescence, important aspects of brain
maturation remain incomplete, particularly those involving the brain's
executive functions.
Id at 127
The undeniable consequence of the current scientific evidence is that the part
of the adolescent’s physiology that the legal system will judge undergoes a dramatic
transformation throughout adolescence. Whether the transformation is sufficiently
complete at age seventeen might well be a close call. At age twelve, however, this
transformation has barely begun. How then can a civilized society assess the same

culpability for, and impose the same punishment on, a twelve year-old that it would

impose on a grown man?

-14-



Appendix 13—Notice of Unconstitutionality of Statute 117a

Therefore, even without off-label, psychoactive drugs in his system,’ a twelve
year-old has exactly the kind of “substantial limitations not shared by the general
population” that must be recognized under the proportionality analysis advocated by
Justice O’Connor and implemented by Justice Stevens in Atkins. Failure to recognize
and account for the difference between a twelve year-old brain and an adult brain is
an error of constitutional proportions.

Traditionally, the juvenile courts have focused almost solely on rehabilitation.
Adult criminal courts focus more on retribution, deterrence and the protection of
society. Given what we now know about the physiological and psychological
changes that take place during adélescence, a pre- or early adolescent is an
inappropriate candidate for adult punishment. Rehabilitation is much more likely.
“[T]he same person who engages in risky or even criminal behavior as an adolescent
may mog.grate or desist from these behaviors as an adult. Indeed, most do.” APA
Brief at 7 [emphasis added].

Furthermore, the goals of the adult criminal system should not apply to twelve
year-olds. Because of their comparative lack of “blameworthiness,” it is inappropriate

for society to seek retribution to the same extent as with an adult offender. As Justice

3 It should be noted that the 8 Amendment analysis stands independently from the Court’s
consideration of the separate issue, i.e. whether the fact that Pittman was taking a psychoactive drug
which was prescribed off-label and which has now been determined by the FDA itself to cause
violence and suicidality. In other words, even with no Zoloft, the trial of Pittman as an adult
violates the 8" Amendment. Obviously, however, the addition of the prescription medication
factors further enhances the “excessive punishments” concemns.
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Stevens explained, “[m]entally retarded persons frequently know the difference
between right and wrong and are competent to stand trial. Because of their
impairments, however, by definition they have diminished capacities to understand
and process information, to communicate, to abstract from mistakes and learn from
experience, to engage in logical reasoning, to control impulses, and to understand the
reactions of others.” 536 U.S. at 318. Twelve year-olds share this lessened personal
culpability.

Likewise, it is difficult to deter a class of potential criminals who are less able
to appreciate and control their own actions:

With regard to deterrence, capital punishment will have a questionable
effect on adolescents as a group because they are more impulsive and less
able to anticipate the consequences of their actions. Indeed, although
identifying comparable groups of juveniles who have been tried as adults
versus those who have been tried as juveniles has proven difficult,
research has failed to establish that the threat of adult criminal
punishment through waiver or transfer into the adult criminal justice
syStem has had any deterrent effect on adolescent misconduct. See Simon
I. Singer & David McDowall, Criminalizing Delinquency: The Deterrent
Effects of the New York Juvenile Offender Law, 22 L. & Soc'y Rev. 521,
- 529-532 (1988) (measuring New Y ork arrest rates before and after change
to require prosecution of some adolescents in criminal court); Eric L.
Jensen & Linda K. Metsger, A Test of the Deterrent Effect of Legislative
Waiver on Violent Juvenile Crime, 40 Crime & Deling. 96, 100-102
(1994) (evaluating deterrent effect of Idaho statute mandating criminal
processing as adults of adolescents charged with serious offenses).
[footnote omitted]

As in the case of offenders with mental retardation, "it is the same
cognitive and behavioral impairments that make these defendants less
morally culpable *** that also make it less likely that they will process
the information of the possibility of execution as a penalty and, as a
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result, control their conduct based on that information." Arkins, 536 U.S.
at 320.

APA Brief at 14-15.

Finally, the radical transformation that occurs during adolescence
presents“moving target”that cannot reliably be assessed as a danger to society. “[T]he
changes in behavior, attitudes, perspective, risk-taking and personality that are the
hallmarks of adolescence preclude reliably predicting a juvenile defendant's character
in adulthood or the likelihood that he or she will continue to be dangerous in
adulthood.” APA Brief at 15. This target keeps moving throughout adolescence.
According to the APA, it moves significantly between the commission of the crime and
the trial, and is probleinatic to assess even at age seventeen:

Even if a sufficiently reliable means existed to assess the true character

and future dangerousness of an adolescent defendant, the maturation of

an adolescent that occurs between the date of a crime and the time of a

capital sentencing assessment further complicates efforts to capture

adCurately an adolescent's capacities and maturity at the time of an
offense. The lapse of time is likely to involve much more significant
psychological changes in adolescents than in adults.
APA Brief at 24. The problem is much, much greater at age twelve than at age 17.
Conclusion

We realize that the South Carolina Supreme Court’s decision in Corey D is only

four years old. However, the decision to permit the “waiver-up” of twelve year olds

on murder charges was based entirely on statutory construction rather than

constitutional considerations. Moreover, the intervening decision in Atkins mandates

-17-



Appendix 13—Notice of Unconstitutionality of Statute 122a

Certificate of Service

The undersigned hereby certifies that this pleading was served, this }X}day of
December to all known counsel:

Warren B. Giese, Esq.

John Meadors, Esq.

Fifth Circuit Solicitor of South Carolina -
P. 0. Box 192 = -
Columbia, SC 29202 - =
Milton E. Hamilton, Esq. i ~ &
Hamilton, Delleney & Gibbons, P.A. i ™ =
128 Center Street = o
Chester, SC 29706-0808 . o

Additionally, in accordance with S.C. Code 15-53-80, a copy has been served on the
Attorney General at the following address:

Honorable Henry McMaster
Attorney General of South Carolina
P.O. Box 11549

Columbia, SC 29211

N .
NN
Andy Vickery w

/
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