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Atkins and Evolving Standards.of Decency: 
Execution of the Mentally Retarded is Unconstitutional 

American courts are revisiting and reconsidering the effect of a criminal 

defendant's mental capacity on the punishment he should receive within the 

framework of the Eighth Amendment's prohibition of excessive p ClJisl1?'I!l~nt.~dr;e ~ 
r-r- c.n 

well they should. In the words of Chief Justice Warren: ~2 ~ :!J 
0:> N ,..... 
""l::t:r W 

The basic concept underlying the Eighth Amendment is nothi g 1~aI1"'U m 
the dignity ofman.... The Amendment must draw its meani g ~thce 0 
evolving standards of decency that mark the progress of ma'1ain~ 
society. 

Trop v. Dulles, 356 U.S. 86,100-101,78 S.Ct. 590,2 L.Ed.2d630 (l958)(emphasis 

added). 

The current "evolving" debate focuses on a reexamination oftwo cases decided 

by the United States Supreme Court in 1989: Penry v. Lynaugh, 492 U.S. 302, 109 

S.Ct. 2934, 106 L.Ed. 256 (1989)(holding that the Eighth Amendment did not 

categorically prohibit the execution of mentally retarded persons); and Stanford v. 

Kentucky, 492 U.S. 361, 109 S.Ct. 2969, 106 L.Ed.2d 3.06 (1989)(holding that the 

Eighth Amendment did not categorically prohibit the execution of a 17 year-old). 

Two years ago, the High Court reevaluated its decision in Penry in light of the 

changes in society's standards in the intervening thirteen years. Atkins v. Virginia, 

536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002). The defendant in Atkins was 

convicted ofabduction, armed robbery and capital murder after he and an accomplice 
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shot a man eight times. In the penalty phase, a forensic psychologist testified that the 

defendant was "mildly mentally retarded," with a full scale IQ of 59. The jury 

apparently focused on the defendant's sixteen prior felony convictions and the . 

. testimony ofanother psychiatrist who concluded that he was not mentally retarded at 

all but was ofat least average intelligence, and sentenced him to deatl~ On&peat, his 
. I nr- ~ r-_ ." 

counsel argued that Atkins was "mentally retarded and thus canno be ~teISd tQl'1 
oJ> N r
""~.J Co.)

::i':death." 536 U.S. at 310. gtn ." rn 
c;:-i ::It 0 
:;o::Q W 

The Virginia Supreme Court, with two justices dissenti g, iiimiZl the 

imposition ofthe death penalty. The United States Supreme Court granted certiorari, 

and ultimatelr held that execution ofthe mentally retarded was excessive punishment 

under the Eighth Amendment. Justice Stevens wrote the majority opinion, with five 

other justices concurring; Justices Rehnquist, Scalia and Thomas dissented. 

All of the justices initially agreed that the standard for evaluating whether a 

. punishment was excessive under the Eighth Amendment was whether it was 

consistent with "modem 'standards ofdecency. '" There are many different potential 

barometers ofthese evolving standards. One which resonated with both the majority 

and the dissent in Atkins was the trend of state legislation on the issue. 536 U.S. at 

340 (Scalia, J., dissenting); 536 U.S. at 312. Although the three dissenting justices 

attempted to minimize the importance ofthe subjective views ofthe justices, 536 U.S. 

at 341, the majority specifically held that "our own judgment is 'brought to bear' 
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"places a substantive restriction on the State's power to take the life" of a mentally 

retarded offender." 536 U.S. at 321. 

The Next Step: Roper and the Execution of Adolescents 

Justice Stevens' second sentence in Atkins foreshadowed the next step in the 

CD ~ 

reevaluation ofa criminal defendant's mental capacity with respectf;tU ~ouJlis.· of
It: 
Mr" ~ " 

constitutionally permissible punishment. . ~~ ~ --I 
0> w.." :::u 

Because oftheir disabilities in areas ofreasoning, judgment, d ~~ofl m 
of their impulses, however, they do not act with the leve o~ra~ 0 
culpability that characterizes the most serious adult criminal onduft. =: 

536 U.S. at 306. The debate has now moved to another class of persons with 

diminished mental capacity, i.e. adolescents. Currently pending before the Court in 

the case of Roper v. Simmons, No. 03-633 (U.S. certiorari granted January 26,2004); 

is the question of whether the Eighth Amendment prohibits the execution of a 

defendant for a murder committed when he was seventeen years old. 

On several occasions, the defendant in that case had discussed with two friends 

his idea of robbing someone's house, kidnaping them, tying them up and pushing 

them off a bridge. He eventually did exactly that, and his victim died by drowning. 

The jury convicted him of murder and sentenced him to death. (At the time, the 

United States Supreme Court had held in Stanford that the imposition of the death 

penalty for crimes committed when 16 or 17 years old was not unconstitutional under 

the Eighth Amendment.) The defendant ultimately filed a petition for writ ofhabeas 
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corpus with the Supreme Court of Missouri. That court recognized the holding of 

Stanford, but held that the subsequent holding in Atkins not only allowed but 

mandated a review of the most current prevailing standards of decency with respect 

to the execution of minors to determine whether they had changeQjn the fO\l&leen
 
-< n~ ~
 

years since Stanford. gm SJ "
 
~~j ­C'''''' N

As the discussion of Thompson, Stanford, Penry, and At ns ~esc.,.) ::; 
evident, many ofthe same principles and factors that have~uid@h~ 
Supreme Court's determination of the constitutionality 0 th~pth'd 0 
penalty for the mentally retarded have also guided the Supreme::: 
Court's determination of the constitutionality of the death penalty 
for juveniles. This Court therefore will use Atkins' approach in 
addressing whether a national consensus has developed against the 
juvenile death penalty since Stanford, looking at: (1) the extent of 
legislative action against or in favor ofthe juvenile death penalty; (2) the 
frequency of the imposition of the death penalty on juveniles in modem 
times, and the frequency with which it is carried out even when imposed; 
(3) national and international opinion on the juvenile death penalty; and 
(4) an independent examination of whether the death penalty for 
juveniles violates evolving standards ofdecency and so is barred by the 
Eighth and Fourteenth Amendments. 

State ex rei. Simmons v. Roper, 112 S.W.3d 397, 407 (Mo. 2003)(emphasis added). 

The court found that a national consensus against the execution of juveniles had 

developed since Stanford, granted the petition, set aside the death sentence and re­

sentenced the defendant to life imprisonment. [d. at 413. 

The United States Supreme Court granted certiorari, and heard oral argument 

on October 13, 2004. Notably, amicus briefs were filed in support of the criminal 

defendant by the American Psychological Association; the American Medical 
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Association, American Psychiatric Association, American Society for Adolescent 

Psychiatry, American Academy of ChIld & Adolescent Psychiatry, American 

Academy ofPsychiatry and the Law; the American Bar Association; and the Murder 

Victims' Families for Reconciliation, among others. l~ ~. g
M,- c.I"t 

Particularly in light of the reasoning of the Missouri Suprem coi;,mi o?1 
fgS: ,-Co.) 

the discussion of Roper emphasizes the similarities between aen~ re!f"deln 
§::o Co.) 0--to •• 

person and a seventeen year-old adolescent with respect to me I c~ci!! and 

culpability for criminal behavior. As the debate moves from the death penalty to the 

age at which a child should be tried as an adult, however, there is one critical 

difference between a mentally retarded person and an adolescent that the Court must 

recognize: a mentally retarded person is unlikely to experience a change in his mental 

capacity as he grows older. With an adolescent, the change is not only likely but 

inevitable. This should have an outcome-determinative effect on the capacity for 

rehabilitation, which has traditionally been the primary purpose of the juvenile court 

system, but a minor part of the adult court system. .Society must choose the age at 

which it will consider the capacity for rehabilitation outweighed by the severity ofthe 

crime, and consequently the age at which it will subject an adolescent to trial as an 

adult. 

Note that the debate in Roper focuses on whether death is an excessive 

punishment for murder committed at seventeen years old - an age at which the brain 

-9­



Appendix I5-Motion to Reduce Sentence 138a 

is still developing, but is much closer to its adult state than in early adolescence. As 

the comments ofthe justices during oral argument ofRoper illustrates, this will almost 
OJ L ,..., 

certainly bea very close call. , ~E ~ 
I ~r-i ~ " 

The case at bar presents an entirely different scenario: a ri~ll~dl-
"TI::.J ...., r 
n:f. -0 m
0(.1) 

committed at age 12, when the development of the frontal lobes of e Wt -!osQ 
..... 0 •• 

~ ~ 
areas most implicated in criminal culpability - is still in its infancy. That a l!=year 

old brain will change drastically, even between the commission of the crime and the 

trial, is beyond dispute. The undisputed evidence in this case shows that, at 12, Chris 

Pittman's brain was not fully developed. "Thus, in many cases, the judge and jury 

will encounter a person who is different in highly relevant respects from the individual 

who committed the crime."! Exposing such a person to the same punishment as an 

adult is excessive under any conceivable "standard of decency," particularly where, 

as here, the punishment scheme for adults convicted of murder requires a minimum 

prison sentence of 30 years without parole. 

Ironically enough, it is also contrary to South Carolina criminal law, which 

presumes that a child under the age of 14 does not have mental capacity to form 

1 Briefof the American Psychological Association, as amicus for the 17 year-old criminal 
defendant in Roper, at 26. This is particularly true, where, as here, the defendant has remained 
incarcerated and untried for a period ofthree years from the date ofthe alleged offense. During that 
three year period, Chris Pittman grew from 5'2" to 6'1". His brain certainly matured as well. And, 
yet, even now, at the ripe old age of 15, his brain is still not fully developed. 
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criminal intent, State v. Blanden, 177 S.C. 1, 180 S.E. 681 (1935)2 and its progeny, 

and to South Carolina civil law, which has always judged children under the age of 

14 as children. See e.g. Brown v. Smalls, 325 S.C. 547,481 S.E.2df ~~.C~pp. 
"tTl;;; 11 .", ~ 

1997). ~~ ~ ­
0> W.,,;:0 r 

A Minimum Prison Term of 30 Years for a Chi) 2§ ~ m 
Tried as an Adult for a Murder Allegedly Committ d ~~ <a C 

z
When He Was 12 Years Old G) ~ 

Constitutes Excessive Punishment Under the Eighth Amendment 

Although statutes concerning waiver of juvenile court jurisdiction can be 

complex and confusing, the vast majority of states will not transfer a child under the 

age of fourteen to be tried for murder as an adult. See Exhibit 1 hereto, which is 

compilation of such state statutes. Indeed, one fair reading of the South Carolina 

juvenile/waiver statute is that it was not intended to permit the waiver in the case of . 

a -12-year old. Unfortunately, as a matter of statutory construction, that issue was 

resolved in State v. Corey D, 339 S.C. 107, 114, 529 S.E.2d 20, 24 (2000), in favor 

ofpermissible, although not mandatory, waiver. 

I. The Legislative Trend Is Against ImposingAdult Minimum Punishments 

on Children. As noted above, there are several barometers of "evolving notions of 

decency" in a civilized society. One is legislative action. The majority in Atkinscited 

Penry for the proposition that "the clearest and most reliable objective evidence of 

2 The Corey D court did not consider either (a) the Blanden presumption of incapacity 
argument under South Carolina law, or (b) the potential 8th amendment problems. Apparently 
neither was raised in that case. Both have been raised in this case. 
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contemporary values is the legislation enacted by the country's legislatures." 536 U.S. 

at 312 (quoting Penry v. Lynaugh, 492 U.S. 302, 331,109 S.Ct. 2934,106 L.Ed.2d 

256 (1989); the dissent would place even more emphasis aOn legis1'.ltive 
. -< L Il:lt 

1 np § 
pronouncements. 536 U.S. at 341 (Scalia, J., dissenting). 5: a ,..x. __ 

0):-' '" r;;If one looks solely to the number of states that would allow e ~f H;hil 
0(,1"; :-0
c=-i :z 

as an adult for a murder committed when he was 12 years old, ther is 4cl'MlrrgeP 
C) ~ 

consensus that the South Carolina Supreme Court's interpretation of §20-7-7605(6) 

is excessive than the l8/38ths consensus deemed to be sufficient in Atkins. This Court 

can easily determine that sentencing a 12 year-old to a minimum 30 year prison term 

(without parole) is an excessive punishment under the Eighth Amendment merely by 

"counting states." 

Pittman notes, however, that the Atkins majority specifically wrote that "the 

objective evidence, though of great importance, did not 'wholly determine' the 

controversy, 'for the Constitution contemplates that in the end our own judgment will 

be brought to bear on the question of the acceptability of the death penalty under the 

Eighth Amendment." 536 U.S. at 312 (quoting, in part, Coker v. Georgia, 433 U.S. 

584, 597, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977). 

2. Developments in Neuroscience Also Militate Against Adult Sentences 

for Children. Consequently, if the Court chooses to probe beyond a legislative count 

ofminimum age in the fifty states, the Court will find that a second reliable barometer 
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may be found in developments in neuroscience since the 1989 decisions in Penry and 

Stanford. These scientific developments indicate that, if anything, the minimum age 

for trial as an adult should be raised above the current levels. These scientific 

advances underlie much of the reasoning proferred by the American Medical 

Association!American Psychiatric Association and the American Psychological 

Association for opposing the death penalty for adolescents in Roper. That same 

reasoning applies to the case at bar. For the Court's conveni~,~ has 
Or cJ'I 

attached courtesy copies of both of these amici to this Motion, as xti~ 2id 3 i I 
0> (.,) r 
'"'t"l:;;.J 

respectively, and incorporate both by reference. They, too, reflect "e lvi~targud'" 
§~ t.a) C 
-40 •• 

of decency." S '!: 

Perhaps the best statement of the framework of this portion of an Eighth 

Amendment analysis comes from Justice O'Connor's separate opinion in Stanford: 

Part V of the plurality's opinion "emphatically reject[s]," ante, at 2980, 
the suggestion that, beyond an assessment of the specific enactments of 
American legislatures, there remains a constitutional obligation imposed 
upon this Court to judge whether the " 'nexus between the punishment 
imposed and the defendant's blameworthiness' " is proportional. 
[citations omitted] Part IV-B of the plurality's opinion specifically 
rejects as irrelevant to Eighth Amendment considerations state statutes 
that distinguish juveniles from adults for a variety of other purposes. In 
my view, this Court does have a constitutional obligation to conduct 
proportionality analysis. 

492 U.S. at 382 (O'Connor, J., concurring in part and concurring in the judgment). 

Thirteen years after Stanford, Justice o'Connorjoined the majority in Atkins, in which 
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Justice Stevens explained the importance of the concerns raised by the dissenting 

justices of the Virginia Supreme Court as follows: 

In their opinion, "it is indefensible to conclude that individuals who are 
mentally retarded are not to some degree less culpable for theit;jriminal ...., 
acts. By definition, such individuals have substantial limi ~~ot ~ 
shared by the general population. A moral and civilize s~ ~ II 
diminishes itself if its system of justice does not afford r og.R!tron N ­

and consideration of those limitations in a meaningful wa ." 1d~at w r 
397,534 S.E.2d, at 325. . . g§ ;t mc:. .... 

::0;;:0 W '-' 
...0 •• 

Because of the gravity of the concerns expressed by the disse ters, ~d !: 
in light of the dramatic shift in the state legislative landscape that has 
occurred in the past 13 years, we granted certiorari to revisit the issue 
that we first addressed in the Penry case. 533 U.S. 976, 122 S.Ct. 24, 150 
L.Ed.2d 805 (2001). 

Following Justice Stevens' adoption in Atkins of the proportionality analysis 

advocated by Justice O'Connor, this Court must balance Christopher Pittman's 

possible "blameworthiness" at age 12 against the punishments he faces now that he 

has been tried and convicted as an adult to see whether §20-7-7605(6), as interpreted 

by the South Carolina Supreme Court, passes constitutional muster under the Eighth 

Amendment. Pittman asserts that, enlightened by advances in neuroscience since 

1989, this Court must find that it does not. 

As the AMAhas explained: 

Modem brain research technologies developed a body ofdata in the late 
1990s - well after this Court decided Stanford v. Kentucky, 492 U.S. 361 
(1989) - that provides a compelling picture of the inner workings of the 
adolescent brain. [footnote omitted] Adolescents' behavioral immaturity 
mirrors the anatomical immaturity of their brains. [footnote omitted] To 
a degree never before understood, scientists can now demonstrate 
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that adolescents are immature not only to the observer's naked eye, 
but in the very fibers of their brains, 

Brief of the American Medical Association, American Psychiatric Association, 

American Society for Adolescent Psychiatry, American Academy of Child & 

Adolescent Psychiatry, American Academy of Psychiatry and the Law, National 

Association of Social Workers, Missouri Chapter of the National Association of 

Social Workers, and National Mental Health Association as Amici (JtiaeiD S1.§>ort 
("')e: 51,....!:: 

ofRespondent ["AMA Brief'] at 9-10, Roper v. Simmons, No. 03-63 ~ ~ceril>rari~ 
. _ N 

~5J W ,.... 
granted January 26,2004). 0;;; " m 

Q-. :c 

The "modern brain research technologies" to which the AMA efer~ip~l? -
the use ofmagnetic resonance imaging (MRIs) for brain scanning. These technologies 

have demonstrated that "[i]n early adolescence, the proliferation of gray matter ­

consisting of neuron cell bodies and dendrites - peaks." Brief for the American 

Psychological Association, and the Missouri Psychological Association as Amici 

Curiae Supporting Respondent ["APA Brief'] at 10, Roper v. Simmons, No. 03-633 

(U.S. certiorari granted January 26,2004). "In a study ofminors ages 5 through 17, 

white matter within the prefrontal area ofthe frontal lobes steadily increased with age, 

likely retlecting the advances of myelination." Id. at 11. The frontal lobes of the 

brain play the critical role in matters affecting criminal culpability: 

Of particular interest with regard to decision-making and criminal 
culpability is the development of the frontal lobes of the brain. The 
frontal lobes, especially the pre-frontal cortex, playa critical role in the 
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Court should do the only thing that is possible at this juncture to harmonize South 

Carolina law and the United States Constitution, i.e. it should reduce the sentence to 

a constitutionally acceptable level. 

With respect, we ask the Court to do precisely that. 

Respectfully submitted, 

~~~~ 
;Y~ ~.P F~ r _ 
VICKERY & WALDNER, LLP 

One Riverway, Suite 1150 
Houston, TX 77056-1920 
Telephone: 713-526-1100 
Facsimile: 713-523-5939 

OF COUNSEL: 

Henry J. Mims 
100 East Poinsett Street 
Greer, SC 29651 
Telephone: 864-877-0463 
Facsimile: 864-877-6980 
Lead Counsel for Defendant 

Karen Barth Menzies 
Baum Hedlund, A Professional Corporation 
12100 Wilshire Blvd., Suite 950 
Los Angeles, CA 90025 
Telephone: 800-827-0087 
Facsimile: 310-207-4204 
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Certificate of Service 

The undersigned hereby certifies that this pleading was served, this 22nd day of 
February, 2005, to all known counsel: 

Warren B. Giese, Esq.
 
John Meadors, Esq.
 
Fifth Circuit Solicitor of South Carolina
 
P. O. Box 192 
Columbia, SC 29202 

Milton E. Hamilton, Esq.
 
Hamilton, Delleney & Gibbons, P.A.
 
128 Center Street
 
Chester, SC 29706-0808
 

r--"

m 
o
 

Additionally, in accordance with S.C. Code 15-53-80, a copy has been served on the 
Attorney General at the following address: 

Honorable Henry McMaster
 
Attorney General of South Carolina
 
P.O. Box 11549
 
Columbia, SC 29211
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