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this case are probably where six of the Supreme Court justices belittle the view of the Eighth 

Amendment as static, noting that: 

It is by now beyond serious dispute that the Eighth Amendment's 
prohibition of "cruel and unusual punishments" is not a static 
command. Its mandate would be little more than a dead letter today 
ifit barred only those sanctions--like the execution ofchildren under 
the age of seven--that civilized society had already repudiated in 
1791. 

Roper at 22 (O'Connor, J., dissenting).' Christopher Pittman was closer to 7 than to 18 at the time 

ofhis crime. Again, Justice O'Connor is insightful: 

Surely there is an age below which no offender, no matter what his 
crime, can be deemed to have the cognitive or emotional maturity 
necessary to warrant the death penalty. But at least at the margins 
between adolescence and adulthood-- and especially for 17-year-olds 
such as respondent--the relevant differences between "adults" and 
"juveniles" appear to be a matter ofdegree, rather than ofkind. 

Roper at 29 (O'Connor, J., dissenting). Christopher Simmons was at the margin between 

adolescence and adulthood. In contrast, Christopher Pittman was not quite at the margin between 

childhood and adolescence. 

Equally instructive is the Supreme Court's opinion in Thompson v. Oklahoma, 487 U.S. 815, 

108 S.Ct. 2687, 101 L.Ed.2d 702 (1988), in which the Court held that children under the age of 16 

could not be subject to the death penalty. "All of this legislation is consistent with the experience 

of mankind, as well as the long history of our law, that the normal l5-year-old is not prepared to 

assume the full responsibilities ofan adult." 487 U.S. at 824-25. The bottom line of these cases is 

that: (1) children as a class are different than adults, and (2) as the age of the offender goes down 

(from 18), the level of constitutional scrutiny goes up. With the exception of the Michigan case 

mentioned earlier, Pittman has not found a case on point dealing with a child as young as 12. 

7 "lf the meaning of that Amendment had been frozen when it was originally drafted, it would impose no 
impediment to the execution of7- year-old children today." Roper at 21 (Stevens, J., concurring) 
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Standard Is Not Cootrollioe 

The Court has raised a concern regarding the South Carolina Supreme Court's opinion in 

State v. Standard, 351 S.C. 199, 569 S.E.2d 325 (2002). Standard does not control the disposition 

of this case." First, there is an obvious difference in that the defendant in that case was sentenced 

to life without parole for a crime he committed when he was 20 years old (the "triggering offense" 

under South Carolina's "Two Strikes" law was committed when he was 15, but the sentencing was 

for a second crime, committed at age 20),569 S.E.2d at 327, whereas Christopher Pittman had no 

prior criminal history and committed his first and only crime when he was 12. More importantly, 

the South Carolina Supreme Court inadvertently mis-cited the principal case on which it rested its 

holding. Compare: 

See Hawkins v. Hargett, 200 F.3d 1279 (lOth "It is also important to the analysis that Mr. 
Cir.l999), cert. denied 531 U.S. 830, 121 Hawkins' prison sentence, while lengthy, will 
S.Ct. 83, 148 L.Ed.2d 45 (2000) (sentence of be shortened considerably by the availability 
100 years without parole for 13 year old of parole and "good time" credits. ... 
defendant convicted of burglary, sodomy, "[B]ecause parole is 'an established variation 
rape, and robbery with a dangerous weapon); on imprisonment of convicted criminals,' " 

Rummel, 445 U.S. at 280-81, 100 S.Ct. 1133, 
Standard, 569 S.E.2d at 329 [emphasis a proper assessment of Mr. Hawkins' 
added]. punishment cannot ignore the possibility that 

he will actually only serve roughly one-third 
ofhis sentence. Hawkins v. Hargett, 200 F.3d 
1279, 1284 (10 th Cir. 1999). 

8 Even if Standard were on point, this Court would still have to address the Eighth Amendment in light of 
evolving standards of decency, as explained by Justice Stevens' short concurring opinion in Roper. 

Perhaps even more important than our specific holding today is our reaffirmation ofthe basic principle 
that informs the Court's interpretation ofthe Eighth Amendment. Ifthe meaning of that Amendment 
had been frozen when it was originally drafted, it would impose no impediment to the execution of 
7- year-old children today. The evolving standards ofdecency that have driven our construction ofthis 
critically important part of the Bill ofRights foreclose any such reading of the Amendment. In the 
best tradition ofthe common law, the pace ofthat evolution is a matter for continuing debate; but that 
our understanding of the Constitution does change from time to time has been settled since John 
Marshall breathed life into its text. If great lawyers of his day--Alexander Hamilton, for 
example--were sitting with us today, I would expect them to join JUSTICE KENNEDY's opinion for 
the Court. In all events, I do so without hesitation. 
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The South Carolina Supreme Court in Standard cited both Hawkins and State v. Green, 348 

N.C. 588, 502 S.E.2d 819 (1998), cert denied, 525 U.S. 1111, 119 S.Ct. 883, 142 L.Ed.2d 783 

(1999). Both of these cases adopt proportionality review of sentencing in a non-capital case." In 

conducting its proportionality review, the 10th Circuit focused on the defendant": 

Solem instructed courts to compare the gravity ofan offense with the 
severity ofthe sentence by looking at "the harm caused or threatened 
to the victim or society, and the culpability ofthe offender." 463 U.S. 
at 292, 103 S.Ct. 3001. Culpability can be weighed by examining 
factors such as the defendant's motive and level of scienter, 
among other things. [d. at 293-94, 103 S.Ct. 3001. 

200 F.3d at 1283 [emphasis added]. The 10th Circuit focused on the defendant's age (13 years, 11 

months); the severity of his crime and his eligibility for parole. Likewise, the North Carolina 

Supreme Court analyzed the defendant's Eighth Amendment claims by examining whether the 

punishment was grossly disproportionate to the crime, considering his chronological age (13 years, 

11 months); his "life experience, knowledge level, psychological development, criminal familiarity, 

and sophistication"; "his previous record"; and his eligibility for parole ("[d]efendant would have 

been subject to release only four years after his conviction, at the time he achieved eighteen years 

ofage."). 502 S.E.2d at 832. 

9 
The Supreme Court's opinion in Roper is also important for its emphasis that Eighth Amendment 

jurisprudence involves a proportionality analysis, i.e. whether the punishment is proportional to the crime. Roper at 17­
18 ("Last, to the extent Stanford was based on a rejection ofthe idea that this Court is required to bring its independent 
judgment to bear on the proportionality ofthe death penalty for a particular class ofcrimes or offenders, id., at 377-378, 
109 S.Ct. 2969 (plurality opinion), it suffices to note that this rejection was inconsistent with prior Eighth Amendment 
decisions, Thompson, 487 U.S., at 833-838, 108 S.Ct. 2687 (plurality opinion); Enmund, 458 U.S., at 797, 102 S.Ct. 
3368; Coker, 433 U.S., at 597, 97 S.Ct. 2861 (plurality opinion). It is also inconsistent with the premises ofour recent 
decision in Atkins. 536 U.S., at 312-313,317-321, 122 S.Ct. 2242."). Accord, Roper at 23 (O'Connor, J., dissenting). 
Justice Scalia, who wrote the plurality opinion on Stanford and a stinging dissent in Roper, has taken a dim view of 
proportionality analyses. 

10 See also Enmund v. Florida. 458 U.S. 782, 800-01, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982)("As for 
retribution as a justification for executing Enmund, we think this very much depends on the degree of Enmund's 
culpability-what Enmund's intentions, expectations, and actions were..... For purposes ofimposing the death penalty, 
Enmund's criminal culpability must be limited to his participation in the robbery, and his punishment must be tailored 
to his personal responsibility and moral guilt.") 
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Although the courts in both cases found that there was no Eighth Amendment violation, the 

case at bar presents a different situation: (1) Pittman was only 12 at the time ofhis crimes, and even 

one year makes a huge developmental difference; (2) he was under the influence ofa mind-altering 

drug at the time; (3) he has no prior criminal record whatsoever; (4) he has no possibility ofparole; 

and (5) recent developments in science have further illuminated just how underdeveloped a l2-year 

old's brain is, especially with respect to the capacity to form criminal intent. 

Conclusion 

As legal, scientific and societal concerns aboutjuvenilejustice converge, there is no question 

that the trend is to recognize and act on the physiological differences between children and adults, 

the effect of those differences on judgment and behavior and the extent to which the less mature, 

developing members ofour society are held accountable in the adult criminal justice system for what 

otherwise would be criminal behavior. The more that is learned about the developing human brain, 

the less support there is--in law and medicine-for integrating the juvenile and adult criminal 

justice systems. The defense would respectfully suggest to the Court that a sentence of thirty years 

without parole is contrary to the evolving standards ofdecency which were identified, discussed and 

applied by the United States Supreme Court in the Roper decision. 

Respectfully submitted, 

VICKERY & WALDNER, LLP 

dyVic ery 
Paul F. Waldner 
One Riverway, Suite 1150 
Houston, TX 77056-1920 
Telephone: 713-526-1100 
Facsimile: 713-523-5939 
Counsel for Defendant 
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Cruel and Unusual Punishment: The Juvenile Death Penalty 

Adolescence, Brain Development 
and Legal Culpability 

"[They} frequently know the difference between right and 

wrong and are competent to stand trial Because oftheir impair­

ments, however, by definition they have diminished capacities to 

understand and process mistakes and learn from experience, to 
engagein logical reasoning, to control impulses, and to understand 

the reactions of others.... Their deficiencies do not warrant an 
exemption from criminal sanctions, but they do diminish their per­

sonal culpability." 

Atkins v. Virginia, 536 u.s. 304, 318, 
122 S.Ct. 2242, 2250 (2002) 

I
n 2002, the u.s. Supreme Court banned the execution of 
mentally retarded persons. This decision, Atkins v. Virginia, 
cited the underdeveloped mental capacities of those with 
mental retardation as a major factor behind the Justices' 
decision. 

Adolescence is a transitional period during which a child is 
becoming, but is not yet, an adult. An adolescent is at a cross­
roads of changes where emotions, hormones, judgment, identi­
ty and the physical body are so in flux that parents and even 
experts struggle to fully understand. 

As a society, we recognize the limitations of adolescents and, 
therefore, restrict their privileges to vote, serve on a jury, con­
sume alcohol, marry, enter into contracts, and even watch 
movies with mature content. Each year, the United States spends 
billions of dollars to promote drug use prevention and sex edu­
cation to protect youth at this vulnerable stage of life. When it 
comes to the death penalty, however,we treat them as fully func­
tioning adults. 

The Basics of the Human Brain 
The human brain has been called the most complex three­

pound mass in the known universe. This is a well deserved rep­
utation, for this organ contains billions of connections among 
its parts and governs countless actions, involuntary and volun­
tary, physical, mental and emotional. 

The largest part of the brain is the frontal lobe. A small area 
of the frontal lobe located behind the forehead, called the pre­

frontal cortex, controls the brain's most advanced functions. This 

part, often referred to as the "CEO" of the body, provides 
humans with advanced cognition. It allows us to prioritize 
thoughts, imagine, think in the abstract, anticipate conse­
quences, plan, and control impulses. 

Along with everything else in the body, the brain changes 
significantly during adolescence. In the last five years, scientists, 
using new technologies, have discovered that adolescent brains 
are far less developed than previously believed. 

New TechnoLogy, New Discoveries 
Scientists are now utilizing advances in magnetic resonance 

imaging (MRI) to create and study three-dimensional images of 
the brain without the use of radiation (as in an x-ray). This 
breakthrough allows scientists to safelyscan children over many 
years, tracking the development of their brains. I 

Researchers at Harvard Medical School, the National 
Institute ofMental Health, UCLA, and others, are collaborating 
to "map" the development of the brain from childhood to adult­
hood and examine its implications. 

A three dimensional "map" showing portions of gray matter "pruned" 
from the brain between adolescence and adulthood. The dark portions 
in the two boxes indicate sections that will be discarded from the 
frontal lobe. The box on the far right indicates the prefrontal cortex, 
a subsection of the frontal lobe that controls judgment. 

Image adapted from Nature Neuroscience. 
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"'2002 Hybrid Medical Animation 

The scientists, to their surprise, discovered that the teenage 
brain undergoes an intense overproduction of gray matter (the 
brain tissue that does the "thinking"). Then a period of "prun­
ing" takes over,during which the brain discards gray matter at a 
rapid rate.2 This process is similar to pruning a tree: cutting back 
branches stimulates health and growth. 

In the brain, pruning is accompanied by myelination, a 
process in which white matterdevelops. White matter is fatty tis­
sue that servesas insulation for the brain's circuitry, making the 
brain's operation more precise and efficient.3 

Researchers have carefully scrutinized the pace and severity 
of these changes and have learned that they continue into a per­
son's early 20s. Dr. Elizabeth Sowell, a member of the UCLA 
brain research team, has led studies of brain development from 
adolescence to adulthood. She and her colleaguesfound that the 
frontal lobe undergoes far more change during adolescence than 
at any other stage of life.4 It is also the last part of the brain to 
develop, which means that even as they become fully capable in 
other areas, adolescents cannot reason as well as adults: "[rnjatu­

ration, particularly in the frontal lobes, has been shown to cor­
relate with measures of cognitive funcrioning.P 

Biology and Behavior 
Jay Giedd, a researcher at the National Institute of Mental 

Health, explains that during adolescence the "part of the brain 
that is helping organization, planning and srrategizing is not 
done being built yet. ... It's son of unfair to expect [adolescents] 
to have adult levels of organizational skills or decision making 
before their brain is finished being built."6 

Dr. Deborah Yurgelun-Todd of Harvard Medical School has 
studied the relation between these new findings and teen behav­
ior and concluded that adolescents often rely on emotional pans 

2 • American Bar Association • January 2004 

of the brain, rather than the frontal lobe. She explains, "one of 
the things that teenagers seem to do is to respond more strong­
ly with gut response than they do with evaluating the conse­
quences of what they're doing."? 

Also, appearances may be deceiving: "Just because they're 
physically mature, they may not appreciate the consequences or 
weigh information the same way as adults do. So we may be mis­
taken if we think that [although] somebody looks physically 
mature, their brain may in fact not be mature.t" 

This discovery gives us a new understanding into juvenile 
delinquency. The frontal lobe is "involved in behavioral facets 
germane to many aspects of criminal culpability,"? explains Dr. 
Ruben C. Gur, neuropsychologist and Director of the Brain 
Behavior Laboratory at the Universityof Pennsylvania. "Perhaps 
most relevant is the involvement of these brain regions in the 
control of aggression and other impulses.... If the neural sub­
strates of these behaviors have not reached maturity before 
adulthood, it is unreasonable to expect the behaviors themselves 
to reflect mature thought processes. 

"The evidence now is strong that the brain does not cease 
to mature until the early 20s in those relevant parts that govern 
impulsivity, judgment, planning for the future, foresight ofcon­
sequences, and other characteristics that make people morally 
culpable.... Indeed, age 21 or 22 would be closer to the 'biolog­
ical' age of maturity." 10 

Other Changes in the Body 
In addition to the profound physical changes of the brain, 

adolescents also undergo dramatic hormonal and emotional 
changes. One of the hormones which has the most dramatic 
effect on the body is testosterone. Testosterone, which is closely 
associated with aggression, increases tenfold in adolescent 
boys.I I 

Emotionally, an adolescent "is really both pan child and part 
adult,"12 explains Melvin Lewis, an expen in child psychiatry 
and pediatrics at Yale University School of Medicine. Normal 
development at this time includes self-searching, during which 
the adolescent tries to grow out of his or her childlike self.This 
change is complicated by the conflict between an adolescent's 
new sense of adult identity and remaining juvenile insecurities. 



Appendix 16-Post-Argument "Evolving Standards" Brief 166a 

The behaviors associated with this process include self-absorp­
tion, a need for privacy, mood swings, unique dress, and 
escapism, such as video games, music, and talking on the phone, 

3as well as riskier behaviors, such as drug use or sexual activity.I 

Childhood Abuse and VioLence 
In addition to this context of change and volatility, research 

shows that abusive childhood experiences can trigger violent 
behavior. The American Academy of Pediatrics has identified 
several risk factors that can spark violence in adolescents, includ­
ing being witness to domestic violence or substance abuse with­
in the family, being poorly or inappropriately supervised, and 
being the victim of physical or sexual assault.14 

Researcher Phyllis L. Crocker of Cleveland-Marshall College 
of Law has written that "the nexus between poverty, childhood 
abuse and neglect, social and emotional dysfunction, alcohol 
and drug abuse and crime is so tight in the lives of many capital 
defendants as to form a kind of social historical pro61e."15 
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Dr. Chris Mallett, Public Policy Director at BellefaireJewish 
Children's Bureau in Ohio, recently completed the most com­
prehensive study of traumatic experiences in the lives of death 
row juvenile offenders to date. 16 He found that: 

• 74% experienced family dysfunction I7 

• 60% were victims of abuse and/or neglectl8 

• 43% had a diagnosed psychiatric disorder'? 
• 38% suffered from substance addicrions/? 
• 38% lived in poverry/! 

More than 30% of death row juvenile offenders had experienced 
six or more distinct areas of childhood trauma with an overall 
average of four such experiences per offender. Most children and 
adolescents do not face even one of these defined areas of diffi­
culty.22 Mallett also found that such mitigating evidence was 
presented to juries in fewer than half of the offenders' trials.23 

Mallett's research confirmed findings in previous studies. In 
1992, researchers found that two-thirds of all juveniles sen­
tenced to death had backgrounds of abuse, psychological disor­
ders, low IQ, indigence, and/or substance abuse.24 

Dr. Jay Giedd of the National 
Institute of Mental Health. 
Image courtesy of PBS Front­
line report Inside the Teenage 
Brain. 

In 1987, an investigation into 14 juveniles on death rowl 5 

(40% of the total at the time) revealed that nine had major 
neuropsychological disorders26 and seven had psychotic disor­
ders since early childhood.V All but two had IQ scores under 
90.28 Only three had average reading abilities, and another three 
had learned to read only mer arriving on death row.29 Twelve 
reported having been physically or sexually abused, including 
five who were sodomized by relatives.30 

DeLinquency Link 
The turmoil often associated with adolescence can result in 

poor decisions and desperate behaviors. For example, studies 
have found that 20 to 30% ofhigh school students consider sui­
cide. Suicide is the third-leading cause of death among 
teenagers, occurring once every two hours, or over 4,000 times 
a year, according to the U.S. Surgeon General.31Approximately 
30% ofyouths reported using an illicit drug at least once during 
their lifetime, and 22.2% reported using an illicit drug within 
the past year.32 

Conclusion 
New discoveries provide scientific confirmation that the teen 

years are a time of significant transition. They shed light on the 
mysteries of adolescence and demonstrate that adolescents have 
significant neurological deficiencies that result in stark limita­
tions of judgment. Research suggests that when compounded 
with risk factors (neglect, abuse, poverty, etc.), these limitations 
can set the psychological stage for violence. 

These discoveries support the assertion that adolescents are 
lessmorally culpable for their actions than competent adults and 
are more capable of change and rehabilitation. The ultimate 
punishment for minors is contrary to the idea of fairness in our 
justice system, which accords the greatest punishments to the 
most blameworthy. 

This fresh understanding of adolescence does not excuse 
juvenile offenders from punishment for violent crime, but it 
clearly lessens their culpability. This concept is not new; it is why 
we refer to those under 18 as "minors" and "juveniles"­
because, in so many respects, they are less than adult. 

American Bar Association • January2004 • 3 
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