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The third stage in this development heralds the emergence of
‘abstract thought, and the recognition of internal visceral states
in relation to thoughts and/or behaviors. . . . The fourth and
final stage integrates self-perceptions with other perceptions
permitting empathy for other individuals, both known and
unknown. What awakens during this last stage is the sense of
belonging to a larger society, an important requirement to
engaging in socially-based moral reasoning. This sense of
being a member of society will eventually enable the
individual to act in accordance with their prescribed moral
code. . ..

Baird, A.A., Adolescent Moral Reasoning: The Integration of Emotion and Cognition

(publication manuscript)."*

Moral judgment, which the criminal justice system evaluates, develops during the
course of adolescence. Christopher Pittman had not started this development at the age of
12. Based on current scientific advances in understanding the adolescent brain, trying a 12-
year-old — particularly one with no prior criminal history who is under the influence of a
powerful, psychoactive drug — as an adult is simply beyond the bounds of acceptance in a
civilized society.

Drawing a line at age 14 would also be consistent with South Carolina’s traditional
presumption of incapacity, discussed in Section I, supra, and with what Pittman respectfully
suggests is the South Carolina legislature’s intent in S.C. Code Ann. § 20-7-7605(6),
discussed in Section V. Furthermore, as the Department of Justice has recognized, “Among

states where statutes specify age limits for all transfer provisions, age 14 is the most common

minimum age specified across provisions.” Juvenile Offenders and Victims: 2006 National

1> This manuscript is available at http://www.theteenbrain.com/about/publications
/pdfs/2006-Baird-Morality.pdf. Dr. Baird researches extensively in the development of
the teenage brain, and maintains www.theteenbrain.com.
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Report, Chapter 4, p. 114.'® This is, of course, the common law “age of consent,” which has
been adopted by courts and legislatures across the land for many purposes, including the right
to marry, the right to contract, and the right to make a decision regarding abortion.
Pittman acknowledges that there have been cases that uphold the constitutionality of
trying children younger than 14 as adults. None of these cases are informed by the recent
advances in neuroscience, which are currently driving the “evolving standards of decency”
with respect to understanding the development of the adolescent brain. Roper, 543 U.S. at
587 (Stevens, J., concurring)(*“‘Perhaps even more important than our specific holding today
is our reaffirmation of the basic principle that informs the Court's interpretation of the Eighth
Amendment. If the meaning of that Amendment had been frozen when it was originally
drafted, it would impose no impediment to the execution of seven-year-old children today.
[citation omitted]. The evolving standards of decency that have driven our construction of
this critically important part of the Bill of Rights foreclose any such reading of the

Amendment.”) Pittman reaffirms that trying a 12-year-old with no prior criminal history as

' In addition to doing a simple count of jurisdictions, trends are important to an
Eighth Amendment analysis. Roper, 543 U.S. at 565-66. Although states aggressively
expanded their transfer laws during the 1980's and 1990's, that expansion slowed
considerably in recent years. Juvenile Offenders and Victims: 2006 National Report,
Chapter 4, p. 113. Furthermore, the number of cases waived to adult courts has steadily
declined since the mid-1990's. Id., Chapter 7, pp. 186-87. These trends are relevant to
the analysis of “national consensus.” See Roper, 543 U.S. at 548 (O’Connor, J.,
dissenting)(“Although the Court finds support for its decision in the fact that a majority of
the States now disallow capital punishment of 17-year-old offenders, it refrains from
asserting that its holding is compelled by a genuine national consensus. Indeed, the
evidence before us fails to demonstrate conclusively that any such consensus has emerged
in the brief period since we upheld the constitutionality of this practice in Stanford v.
Kentucky, 492 U.S. 361, 109 S.Ct. 2969, 106 L.Ed.2d 306 (1989). Instead, the rule
decreed by the Court rests, ultimately, on its independent moral judgment that
death is a disproportionately severe punishment for any 17-year-old offender.”)
(emphasis added). '
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an adult — even for murder — simply cannot pass constitutional muster based on what we, as

a society, know today.
VIII. INVOLUNTARINESS OF CONFESSION

A. The Confession was Involuntary. The State argues that “there is no

prohibition against a juvenile waiving his rights and giving a custodial statement.” Asiswell
established by South Carolina authority, a more accurate statement would have been, “a
custodial statement of a minor is not per se inadmissible due to the fact that it was obtained
in absence of counsel, parent or other friendly adult.”

In its brief, the State cites Jenkins v. State, 265 S.C. 295 (1975). In that case, a
custodial statement was taken from a 15-year-old without counsel, a parent or other friendly
adult being present. The minor asked this Court to adopt a bright line rule that would make
any inculpatory statement obtained from a minor without counsel, a parent or other friendly
adult being present inadmissible per se, regardless of the circumstances surrounding the
making of the statement. The Court declined to adopt such a rule. Instead, it recognized the
“totality of circumstances” test set out in Haley v. Ohio, 332 U.S. 596 (1948). See In re
Gault, 387 US. 1 (1967). In determining the voluntariness—and therefore the
admissibility—of the statement, the age of the minor is indeed considered, along with his
intelligence, education, experience and ability to comprehend the meaning and effect of his
statement.

How “experienced” was Christopher Pittman when he gave his “voluntary”
statement? He wasn’t even a teenager at the time of the offense and had no contact whatever
with the criminal justice system. How intelligent was he? Dr. Lanette Atkins—who had
spent more time with Christopher than any other professional who testified—stated that his

academic work was below average (December 2, 2004 Transcript [hereinafier “12/2 Tr.” at
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