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App. 50a-51a. These findings are concerned only with the seriousness of the offense and the
likelihood that petitioner would be found guilty. The only mention of petitioner’s youth in the
transfer order is the recitation of petitioner’s birth date, current age, and age at the time of the
offense. App. 50a.

In the Court of General Sessions, petitioner moved to remand the case to the Family
Court. App. 94a-102a. In conjunction with that motion, he argued that § 20-7-7665(6), the
provision of the South Carolina statute under which petitioner’s case was transferred, is
unconstitutional under the Eighth Amendment as applied to a 12-year-old child. App. 103a-22a.
That argufnent relied primarily on this Court’s decision in Atkins v. Virginia, 536 U.S. 304
(2002), see App. 104a—07a, and the Missouri Sﬁpreme Court’s decision in State ex rel. Simmons
v. Roper, 112 S.W.3d 397 (Mo. 2003), see App. 107a-11a, which was later affirmed by this
Court in Roper v. Simmons, 543 U.S. 551 (2005). Indeed, petitioner relied heavily on two of the
amicus briefs that had been filed with this Court in Simmons (and he furnished courtesy copies of
them for the court). See App. 113a. The trial court declined to address the issue at that point
because petitioner had not yet been convicted of a crime and, therefore, no punishment had
actually been imposed. App. 67a. Applying a highly deferential standard of review to the
Family Court’s decision, see App. 58a—59a, the Court of General Sessions held that the Family
Court had a sufficient basis on which to transfer the murder charges. App. 59a—66a.

After his tnial in the Court of General Sessions, petitioner was convicted of two counts of
murder. As the trial court recognized, App. 70a, it had very few sentencing options. Under S.C.
Code Ann. § 16-3-20(A), App. 90a, a person convicted of mﬁrder must be sentenced to death,’

imprisonment for life, or a mandatory minimum of 30 years in prison without the possibility of

! Because of his age, petitioner was not eligible for the death penalty. Thompson v. Oklahoma, 487 U.S. 815 (1988).
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B. The decision below contravenes the teachings of Simmons by upholding a mandatory
sentencing scheme in which the sentencer was precluded from giving sufficient
mitigating weight to petitioner’s diminished culpability due to his very young age.

Although petitioner contends that the Eighth Amendment never permits a 12-year-old
child to be sentenced to a 30-year term without possibility of parole, see supra at 10-29, at the
very least it prohibits the imposition of such a harsh penalty on such a young child without pro-
viding an opportunity at the time of sentencing for the sentencer to consider the offender’s youth
as a mitigating factor. Once petitioner was tried as an adult, he was subject to South Carolina’s
mandatory minimum sentencing provisions. As the trial court recognized, it did “not [have] a lot
[of discretion] in this matter.” App. 70a. “[TThe options [were] 30 years or life.” Id. The trial
court imposed the minimum authorized sentence under the statute, but it had no discretion to
reduce the sentence below the mandatory minimum to account for petitioner’s youth.

Once again, cf. supra at 14, the first step is a review of the “objective indicia of society’s
standards, as expressed in legislative enactments and state practice.” Simmons, 543 U.S. at 563.
The argument is even stronger for prohibiting the imposition of such long mandatory minimum
sentences on such young children. Not only are long mandatory minimum sentences not gen-
erally imposed on young children in practice, but the legislatures of over 40 states have rejected

even the possibility of such harsh treatment.

1. Over 40 states have rejected even the possibility of imposing excessively long
mandatory minimum sentences on young children.

In 25 states and the District of Columbia, it is simply not possible to try a 12-year-old
child as an adult. See supra at 15 & n.3. In those jurisdictions, 12-year-old children never face
adult sentences, let alone long mandatory minimum sentences.

Of the remaining 24 states (other than South Carolina) in which a 12-year-old child could

be transferred to the adult court, see supra at 16 & n.4, most have some other statutory provision
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that has the effect of ensuring that no child as young as 12 is treated as harshly as petitioner was
treated here without at least allowing the sentencer to consider the child’s age as a mitigating
factor.'* Some states permit an adult court to consider a child’s age as a mitigating circumstance
to reduce the sentence below the mandatory adult sentence,’® or provide for a shorter sentence
for murder than does South Carolina,'® or at least provide for earlier parole eligibility."” In 7 of
these 24 states, the legislature has established “blended sentencing” for juveniles convicted of
crimes in adult criminal courts. This sentencing option acknowledges and responds to research
showing that children continue to mature and are capable of significant changes throughout
adolescence and, accordingly, serves as a safety valve against unjustifiably long se.ntencesl,8
Blended sentencing allows the judge to reevaluate the child’s development once he has reached
the age of maturity, and to decide at that time whether the adult portion of a sentence should be
served. See generally Patrick Griffin, Trying and Sentencing Juveniles as Adults: An Analysis of
State Transfer and Blended Sentencing Laws, National Center for Juvenile Justice (2003).

The net result is that only 8 states other than South Carolina have a statutory scheme in
which a 12-year-old child could be tried as an adult and subject to a mandatory minimum sen-

tence of at least 30 years without possibility of parole.'®

14 The American Bar Association has also recognized the need to preserve the sentencer’s discretion. See ABA
STANDARDS FOR CRIMINAL JUSTICE: SENTENCING, standard 18-3.21(b) (3d ed. 1994) (rejecting the application of
mandatory minimum sentences); ABA JUSTICE KENNEDY COMMISSION, REPORT TO THE HOUSE OF DELEGATES 26
(2004) (calling for judicial consideration of “the unique characteristics of offenses and offenders that may warrant
an increase or decrease in a sentence™).

1% See, e.g., 13 Vermont Stat. § 2303 (allowing for a lesser sentence to be imposed upon a finding of youth).
'® Alaska, Maine, Oregon, and Washington provide for shorter sentences than South Carolina. See Appendix 21.

17 Alaska, Idaho, Maryland, Nevada, Rhode Island, Tennessee, and Wisconsin provide for parole eligibility sooner
than South Carolina. See Appendix 21.

18 Colorado, Idaho, Kansas, Missouri, Montana, Vermont, and West Virginia offer blended sentencing in the present
context. See Appendix 21.

1 The eight states are Delaware, Florida, Hawaii, Indiana, Nebraska, Oklahoma, Pennsylvania, and South Dakota.
See Appendix 21.
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2. In those few states in which a 12-year-old child could in theory be subject to a 30-
year mandatory minimum sentence without possibility of parole, such an extreme
sentence has not been imposed in practice except in this case.

As noted above, see supra at 16 & n.5, we have been unable to identify a single case in
which a child has in fact received such a long sentence for an offense committed as a pre-teen.
Thus it necessarily follows that we have been unable to identify any cases in which such a young

child received such a long sentence on a mandatory minimum basis.

3. International norms and practices confirm the unacceptability of mandatory
minimum sentences for children.

We have already noted that international norms and practices prohibit the imposition of
such a long sentence on such a young child. See supra at 18-20. International law-is even more
emphatic in its prohibition of mandatory minimum sentences for children. The almost univer-
sally accepted U.N. Convention on the Rights of the Child (“CRC”) explicitly requires a “variety
of dispositions [to] be available to ensure that children are dealt with in a manner appropriate to
their well-being and proportionate both to their circumstances and the offence.” Art. 41(4). The
Beijing Rules, supra note 10, require “[a] large variety of disposition measures [to] be made
available to the [sentencer], allowing for flexibility so as to avoid institutionalization to the
greatest extent possible.” Para. 18.1. Similarly, the Havana Rules, supr;z note 10, provide that
“[t]he length of the sanction should be determined by the judicial authority, without precluding
the possibility of [the child’s] early release.” Para. 22

The Supreme Court of Appeal of South Africa recently reached a similar conclusion in
the course of holding that mandatory sentencing legislation did not apply to children: “The over-

riding message of the international instruments . . . is that child offenders should not be deprived

% The Committee on the Rights of the Child has repeatedly noted the necessity of sentencing flexibility in its
periodic reports on individual states. See, e.g., Committee on the Rights of the Child, Concluding observations:
Kyrgyzstan, 9 66 U.N. Doc. CRC/C/15/Add.244, (Oct. 1 2004) (“[T]he lack of alternative penalties for those under
the age of 14 years (i.e. only deprivation of liberty) [is] also of concern to the Committee.”)
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of their liberty except as a measure of last resort and, where incarceration must occur, the sen-
tence must be individualized with an emphasis on preparing the child offender . . . for his or her

return to society.” Brandt v. State 2005 (2) All SA 1 (SCA) at 9 16-20 (S. Afr. 2005).

4. The transfer hearing was an inadequate vehicle for considering petitioner’s youth as
it bears on reduced culpability and appropriate punishment.

It is undisputed that the sentencing judge was statutorily precluded from sentencing
petitioner to less than 30 years without possibility of parole. S.C. Code Ann. § 16-3-20(A), App.
90a. During petitioner’s sentencing hearing, the court expressed its frustration with the moral
implications of this constraint, but accurately concluded that its discretion was statutorily
circumscribed and that it had no choice but to sentence petitioner to 30 years in prison without
the possibility of parole. App. 69a. Thus the only possible point at which petitioner’s
diminished culpability could have been given the constitutionally mandated consideration was
during the transfer hearing. Juvenile court transfer hearings, however, are incapable of fulfilling
this crucial constitutional mandate.

To be sure, transfer proceedings in South Carolina are loosely informed by the guidelines
established by this Court in Kent v. United States, 383 U.S. 541 (1966). These guidelines, in
turn, include several factors that appear to be relevant to the constitutionally mandated
consideration of diminished culpability that must occur before a child can be sentenced to an

extraordinarily long term of imprisonment.”! The application of the Kent factors at a juvenile

2! The factors identified as relevant in Kent are: the seriousness of the alleged offense; whether the alleged offense
was committed in an aggressive, violent, premeditated, or willful manner; whether the alleged offense was against
persons or against property . . .; the prosecutive merit of the complaint; the desirability of trial an disposition of the
entire offense in one court; the sophistication and maturity of the juvenile as determined by the consideration of his
home, environmental situation, emotional attitude and pattern of living; the record and previous history of the
juvenile . . . , the prospects for adequate protection for the public and the likelihood for rehabilitation of the juvenile
(if he is found to have committed the alleged offense) by the use of procedures, services and facilities currently
available. See Kent v. United States, 383 U.S. 541 (1966).
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transfer proceeding, however, cannot provide constitutionally sufficient safeguards against the
capricious imposition of excessively long sentences on young offenders for several reasons.

First, the transfer hearing occurs before the trial, without the benefit of the adversarial
development of the facts most relevant to the Eighth Amendment inquiry. When considering
whether to transfer an accused child to an adult court, the family court judge has access only to
inchoate information, not yet tested by the crucible of trial, about the details of the offense, the
degree of involvement of the accused child, the child’s maturity and susceptibility to rehabilita-
tion, and other factors relevant to diminished culpability. This Court has recognized the
difficulty of identifying the most culpable juvenile offenders even after a capital trial and full
sentencing hearing. Simmons, 543 U.S. at 568-74. It is simply impossible to identify which
children, if any, are sufficiently culpable to deserve harsh sentences without possibility of parole
after a strikingly short Family Court transfer proceeding.

Second, the characteristic that is most relevant to the child’s diminished culpability—his
very youth—works at cross-purposes during the Family Court transfer proceeding. Cf. Simmons,
501 U.S. at 573 (“In some cases a defendant’.s youth may even be counted against him. In this
very case, as we noted above, the prosecutor argued Simmons’ youth was aggravating rather than
mitigating.”) When petitioner stood accused of a horrific crime in Family Court, the judge had
to choose between two unsatisfactory options: retain jurisdiction and ensure petitioner’s release
at the age of 21 or waive jurisdiction and ensure that no judge could meaningfully consider the
mitigating aspect of petitioner’s youth. In this context, petitioner’s young age is as likely to
compel the Family Court to waive jurisdicﬁon to protect the public as to counsel leniency due to
“diminished culpability. In fact, only two years before petitioner’s transfer hearing, the Supreme

Court of South Carolina had reversed a Family Ccourt’s decision to retain jurisdiction over a 12-
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year-old accused of murder. State v. Corey D. 339 S.C. 107, 529 S.E.2d 20 (2000). In Corey D.,
the court emphasized the violent, premeditated nature of the crime and the facts suggesting that
the accused child was a full participant, and held that the family court had abused its discretion in
retaining jurisidiction. Id. at 26. There was no discussion his diminished culpability as a 12-
year-old. It is not surprising, therefore, that the Family Court below waived jurisdiction over
petitioner based on the severity of the crime and the likelihood that petitioner would be indicted.
App. 50a. Consistent with the teachings of Corey D., the Family Court did not consider peti-
tioner’s diminished culpability.
This shortcoming in the transfer process is, apparently, not unique to the state of South
Carolina. As another court has observed in identical circumstances:
[T]he circumstances of this case reveal an inadequacy in our juvenile jus-
tice sentencing scheme. As noted above, when a youthful offender is sen-
tenced as a child, the court’s power over the child must end when the child
reaches the age of twenty one. However, in some instances, successful reha-
bilitation would require a longer commitment to the rehabilitative resources of
the juvenile justice system. And unfortunately, in some cases, despite pro-
viding the best treatment options available, rehabilitation will prove impos-
sible. Because of these very real possibilities and the obligation that every
sentencing court also has to protecing public safety, many courts, like the
court in this case, will opt for a longer term of adult incarceration of a juvenile

offender instead of risking a short-term, unsuccessful juvenile detention that
would result in the premature release of a dangerous offender.

State v. Ira, 43 P.3d 359 (N.M. App 2002).

Third, the inadequacy of the transfer process to ensure consideration of diminished
culpability as a mitigating factor is well illustrated by the preceedings in this case. As indicated
above, the family court’s findings in support of its transfer order focused entirely on the severity
of the offense and the defendant’s prospects for rehabilitation. Thus, the decision to transfer did

not incorporate an assessment of petitioner’s diminished culpability attributable to his youth or
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whether this factor warranted a less severe punishment than the30 year mandatory minimum
sentence he would receive if convicted in adult court.

Finally, if the Family Court transfer hearing serves the constitutionally mandated role of
distinguishing the most blameworthy child offenders from all the others for purposes of making
them eligible for heightened punishment, this Court’s decision in Apprendi v. New Jersey, 530
U.S. 466 (2000) indicates that the facts justifying the transfer must be found by a jury beyond a
reasonable doubt. That this did not happen counsels against concluding that the Family Court
hearing provides constitutionally adequate fact-finding regarding petitioner’s diminished
culpability.

I1. This Court Should Grant Review To Establish, at the Very Least, That the Eighth
Amendment Prohibits the Imposition of a Mandatory 30-Year Sentence Without Pos-

sibility of Parole on a 12-Year-Old Child Absent Evidence of the Legislature’s Clear
Intent To Authorize Such a Sentence.

Petitioner’s mandatory sentence of 30 years without possibility of parole is unconstitu-
tional because the statutory scheme under which it was imposed does not evince the South
Carolina Legislature’s clear intent to authorize a mandatory minimum sentence of 30 years
without parole for 12-year-old children. In Thompson v. Oklahoma, 487 U.S. 815, 849-50
(1988) (O’Connor, J., concurring in the judgment), this Court rejected the imposition of the death
penalty on 15-year-old offender because there was no clear evidence that the Oklahoma
Legislature had deliberately enacted a statutory scheme under which 15-year-old defendants
could be sentenced to death. Id. at 857. In that case, Oklahoma had enacted a statute that
authorized capital punishment for murder, without setting any minimum age at which the
commission of murder may lead to the imposition of that penalty. The State had élso separately
provided that 15-year-old murder defendants may be treated as adults in certain circumstances.

As a consequence, the Court concluded that “there is a considerable risk that the Oklahoma
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Legislature either did not realize that its actions would have the effect of rendering 15-year-old
defendants death eligible or did not give the question the serious consideration that would have
been reflected in the explicit choice of some minimum age for death eligibility.” Id., at 857.

Even more so than the Oklahoma legislative scheme invalidated in Thompson, the
legislative scheme under which petitioner was sentenced to a mandatory 30 year sentence
without parole lacks the “earmarks of careful consideration” required of harsh punishments of
“dubious constitutionality.” Id. at 857. As with the Oklahoma scheme, there is no evidence that
the legislature actually considered the consequences of its choices on very young offenders. The
30-year mandatory minimum sentence for first degree murder was adopted in its 1995 session,
the first time that South Carolina had enacted a mandatory minimum sentence for murder. See
1995 S.C. Laws Act 83 (H.B. 3096). In the next session, the legislature comprehensively revised
that portion of its laws relating to the treatment of juveniles, enacting the juvenile transfer statﬁte
as it is currently written. See 1996 S.C. Laws Act 383 (H.B. 3566). There is no indication that
the Legislature considered the consequences of the mandatory minimum provision during its
revamping of the juvenile transfer provisions.

The ambiguity of the South Carolina juvenile transfer statute negates any possibility that
the scheme is the product of careful consideration or deliberate decision making. Section 20-7-
7605 sets forth the circumstancés under which children age 16 and younger can be transferred
from Family Court to the Court of General Sessions.”” Nowhere in this section does the South
Carolina expressly stat that a 12-year-old child can be transferred to adult court to be tried for
murder. Rather, the conclusion that this is statutorily permissible is reached through a tortured

interpretation of three provisions. First, section 20-7-7605 (4) permits the Family Court to

22 A different section of the South Carolina code provides that all 17-year-olds charged with a Class A felony (such
as murder) must be tried as adults. S.C. Code Ann. § 20-7-6605(1).
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transfer “a child” 16 years-old or older who is charged with a misdemeanor or a Class E or F
felony. Second, section 20-7-7605(5) permits the Family Court to transfer “a child” who is 14-
or 15-years-old who is accused a Class A, B, C, or D felony. Finally, section 20-7-7605 (6)
shifts its reference from “a child” to “the child,” and provides guidance for the transfer of “the
child” who is accused of committing murder or criminal sexual conducf. This shift in modifier —
from “a” to “the”—seems clearly to reflect the legislature’s intent to reference the class of
children discussed in the immediately preceding provision, which applies only to children 14- or
15-years-old. The South Carolina Supreme Court, however, has rejected this interpretation,
holding that section 20-7-7605(6) permits the transfer of children of any age into adult court to
be tried for murder.”® State v. Corey D., 529 S.E.2d 20 (2000) (“We hold that the Legislature
intended to give the family court discretion to transfer jurisdiction in a murder case for any
juvenile, regardless of age.”). Under this provision, as interpreted by the South Carolina
Supreme Court, the Court can be no more confident of the legislature’s intent to subject 12-year-
olds to the mandatory minimum than of its intent to subject 7-year-olds to such harsh
punishment. The absence of a minimum age for transfer in cases of children accused of murder
demonstrates that the statutory scheme under which petitioner was sentenced to a mandatory
term of 30 years without parole lacks the imprimatur of clear legislative intent required to

withstand Eighth Amendment scrutiny.

2 For our purposes, of course, this interpretation is definitive, and petitioner does not suggest that this Court has the
power to revisit the matter.
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III. This Case Provides the Court with an Excellent Vehicle for Resolving a Compelling
Eighth Amendment Question.

For several reasons, this Court should seize this opportunity to resolve the compelling
question whether the Eighth Amendment provides substantive or procedural limitations on the
non-capital sentencing of young children.

1. This case comes to the Court on direct review from a final judgment affirming the
imposition of mandatory minimum sentence without parole on a young child after he was tried as
an adult. The Supreme Court of South Carolina recognized the extraordinary nature of the case;
tellingly, it bypassed the usual appellate process and certified the case for immediate review
directly from the trial court. See App. 4a, 83a; see also S.C. APP. CT. RULES 204(b) (“Certi-
fication is normally appropriate where the case involves an issue of significant public interest or
a legal principle of major importance.”). The court below clearly and unconditionally approved
the punishment, expressly addressing the Eighth Amendment arguments advanced against it.
App. 23a—26a. Thus, the procedural posture of this case is simple, and the constitutional issue is
well framed for this Court’s resolution.

2. Lower courts disagree about what role, if any, considerations of diminished culpability
due to youth should play in Eighth Amendment challenges to sentences of imprisonment. This
disagreement has existed for many years and appears to be deepening. The issue is thoroughly
discussed in several lower court opinions, and the contrasting views of the legal relevance of
youth to the Eighth Amendment inquiry are clearly defined. This case clearly presents one
interpretation of the legal standard—the erroneous one—in a perfect vehicle for resolving the
dispute now. Nothing would be gained from further percolation.

3. The issue presented in this case is uncommon in that it arises relatively rarely but a

very real potential for great harm exists. While petitioner is unique in having received such a
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harsh mandatory minimum sentence, the state of South Carolina has demonstrated a strong and
troubling commitment to the practice. See, e.g., State v. Corey D., 339 S.C. 107, 529 S.E.2d 20
(2000) (reversing, as abuse of discretion, a family court’s decision not to transfer a 12-year-old
child into the court of general sessions to be tried for murder); Sanders v. State, 314 S.E.2d 319,
320 (S.C. 1984) (approving the sentencing of a 13-year-old child to two consecutive 30-year
sentences after conviction in adult court on charges of voluntary manslaughter).

4. Finally, apart from these considerable systemic concerns, there is the substantial
interest in justice for petitioner. On the day of the tragic murders, 12-year-old Christopher
Pittman was—in mind, body,** and temperament—a young child. He was also a young child
who had apparently Been deeply affected by the antidepressant Zoloft. The trial court likely
recognized these unfortunate facts when sentencing petitioner to the lowest sentence possible;
yet the system in South Carolina denied petitioner his Eighth Amendment right to full con§ider—
ation of his diminished culpability attributable to his youth. He was denied even the possibility

of less than three decades of imprisonment, when he himself had lived barely one decade.

CONCLUSION

The petition for writ of certiorari should be granted.

* Petitioner’s Little League baseball card from the previous season lists his height as 5 feet tall and his weight as 68
pounds.
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