
 1 

RULE MAKING AND REASON GIVING IN PROCEDURAL LAW 

Robin J. Effron 

 

Introduction 

This Article is the second part of a larger project that I have undertaken to investigate 

problems with procedural rules.  In The Shadow Rules of Joinder1 I took a very detailed look at a 

notoriously thorny set of rules, the rules of joinder in federal courts. The difficulties in these 

rules are typically ascribed to the vague wording of the directives and to the operation of judicial 

discretion.  The definition of key phrases such as “transaction or occurrence” or “common 

question of law or fact” have become a moving target for judges and litigants alike, a state of 

affairs that no one appears to like but that everyone appears to accept as unhappily inevitable.  I 

argued that it is a mistake to write off the doctrinal difficulties in the rules as the inevitable 

product of managerial judging and judicial discretion, and concluded that root of the problem lies 

in a mismatch between the purpose of the joinder devices themselves, and how the rules 

implementing these devices have been crafted.  That article was devoted a systematic 

investigation of how judges approach joinder problems and how these approaches form a sort of 

shadow rules that operate parallel to, and sometimes in conflict with, the text of the joinder rules 

found in the Federal Rules of Civil Procedure (FRCPs).  I purposefully left open the question at 

the end of the article: if the current rules are not working, then what should go in its place?  This 

Article begins to answer that question.   

My thesis in this Article is that, for certain types of procedural directives, rulemakers 

should abandon the task of trying to regulate procedure by promulgating rules or standards 

regarding the desired outcome of application of the device at issue.  Instead, they should turn 

their attention to regulating the process by which judges make procedural decisions.  Borrowing 

concepts from administrative law, a potentially “untapped resource” for reforming procedural 

rules, I argue that rulemakers should employ the techniques of reason giving and information 

disclosure to regulate select procedural devices, including some rules of joinder and rules of 

discovery. 

In the next several pages, I will set forth an outline of my article with synopses of the 

arguments that I intend to make in each section.  Parts I, II, and III.A have been written.  The 

remainder of Part III is still in its infancy, and is thus the place where I could use the most help 

from the Drawing Board participants. 

 

                                                 
1
 Robin J. Effron, The Shadow Rules of Joinder, 100 GEO. L.J. 759 (2012) 



 2 

I.  WHY DIRECTIVES MATTER 

 This part provides a brief overview of procedural theory in order to situate my project in 

the larger context of scholarship about procedural rules.  The exploration of procedural problems 

can be undertaken from several different vantage points, and I identify three major points of 

inquiry.  

 

A.  The broad concepts and ideals of procedural theory.   

These are the big picture questions of procedural theory that contemplate the role that 

procedure can or should play in a system of dispute resolution.  These are the overarching 

theoretical questions that ask “why does procedure matter? or “what goals should procedure 

advance?”  

 

B.  Selecting procedural devices.   

Procedural devices are the means by which procedural ends are carried out, and the 

existence and design of these devices represent the “basic choice[s] of procedural form.”  

Debates on device selection thus centers on what procedural devices best advance the goals of 

litigation. 

 

C.  Crafting procedural directives.   

Most (but not all) procedural devices are implemented through a written directive or set 

of directives.  Crafting these directives is an important task, and decisions about directive design 

can have a serious impact on the function of a regulatory scheme.  This Article seeks to examine 

how directive design can be improved by looking beyond the traditionally conceived 

relationships between theory, directive, and design. 

 I have sketched these three aspects of procedural theory inquiry in order to investigate 

how scholars can assess and improve directive design without having to constantly reevaluate 

and justify decisions about broad procedural theory, or the choices of existing procedural devices.   

For the purposes of this Article, I assume that the overarching goals and values of civil procedure 

remain indeterminate – that is, I accept that rule makers, judges, and commentators are unlikely 

to settle on a unified set of compatible theories to underpin the whole of procedure that could 

single-handedly dictate the results of a search for optimal directive selection and design.  I also 
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assume that the existing set of devices used in American procedure remains constant.2  This 

Article investigates whether certain aspects of directive design can improve procedure, even if 

the debates and puzzles over device selection remain unsolved. 

 

II.  DIAGNOSING DEFICIENT DIRECTIVES 

This Part documents some of the challenges to rule design in civil procedure.  In 

particular, it suggests two situations in which a peculiarity of procedural systems presents a 

unique difficulty for directive design: (A) directives in which there is a tension between the 

desire for a high degree of uniformity and a high degree of discretion; and (B) directives which 

are structurally insulated from routine appellate review. 

 

A.  The Tension Between Uniformity and Judicial Discretion  

 The desire to regulate procedure in a way that produces uniform results is often in 

conflict with the desire to grant trial judges discretion.  The tension between uniformity and 

discretion is well-known and is not limited to problems of procedure.  In this section, I undertake 

a detailed examination of each of these concepts in order to identify the types of directives in 

which this tension is particularly acute.  To do this, I examine the concepts of uniformity and 

discretion separately in order to ascertain the situations in which each of these values is the most 

pressing.  I also identify specific procedural dimensions to each of these values.  Uniformity is of 

particular procedural importance when it implicates uncertainty as to whether a party can assert a 

claim or defense.  Judicial discretion is of particular procedural importance when it concerns the 

ability of trial judges to manage cases and administer litigation.3    

 This section concludes by suggesting the types of directives where this tension is most 

acute, and focuses on directives governing joinder.  Although these are not the only directives 

that manifest this tension, they illustrate nicely the doctrinal and practical confusion that arises 

when a directive attempts to capture and promote uniformity at the same time that it attempts to 

bestow some manner of meaningful discretion on a trial judge, particularly when this discretion 

concerns litigation management.   

 

                                                 
2
 This is not to say that devices do remain  constant.  For example, the current growth of large MDL consolidated 

actions as compared with class actions might signal the rise of one device in prominence and the decline of another.   

3 This section also contains a lengthy digression about the debate over managerial judging.  It concludes that, 
for purposes of this article, I accept a certain amount of managerial judging (a) is approved of and encouraged 
by rulemakers such as the drafters of the Federal Rules of Civil Procedure; and (b) managerial judging is quite 
prevalent and that this state of affairs is unlikely to change. 
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B.  Directives Insulated from Meaningful Appellate Review 

This section considers the effect that appellate review has on the development of 

procedural law, particularly when appellate review is weakened or absent.  One function of 

appellate review is to harmonize and unify case law, both in terms of doctrine and to apply law 

to facts in a large swath of cases.  That function is either unavailable or underutilized for certain 

procedural devices, because the final judgment rule stands in the way of review.  The first part of 

this section documents how the final judgment rule operates as a barrier to frequent appellate 

review of certain procedural directives, such as some (but not all) rules of joinder and discovery. 

The second part of this section examines the consequences of this state of affairs.  A lack 

of common law development via the intervention and supervision of appellate courts is not 

necessarily a problem in and of itself, and simply establishing a system that includes appellate 

review with appellate courts that have law stating powers does not ensure the smooth and 

inevitable development of clear legal rules or principles.  However, reduced appellate review 

does mean that litigants, judges, and rule-makers are deprived of the law-stating information that 

appellate courts would ordinarily supply.  It also means that there is a lack of information 

concerning when and how often lower courts err in their application of procedural directives.  

Once the problem of appellate review is cast as an informational problem rather than a structural 

appellate problem, the possibility of reformulated rules becomes more attractive. 

Although the existence of an appellate tribunal is, itself, not necessary for the evolution 

and formulation of legal rules, its pervasiveness in most areas of substantive law has shaped how 

judges and commentators believe that the law can and should be developed. The quiet absence 

(or dampened presence) of the appellate courts in some procedural matters can go unnoticed 

because the issues are merely sheltered and not banished from appellate review.  In other words, 

by privileging the law-making functions of the appellate courts without accounting for the 

manner in which it is sidelined in some procedural directives, commentators have missed an 

opportunity to investigate a how the design of directives itself can shape the growth and 

interpretation of legal rules. 

While those scholars who have addressed the problems of the final judgment rule have 

suggested its implications for reforming the appellate process, I propose that rule makers accept 

that there are areas of law with reduced appellate review, 4  and that this fact should influence 

how directives themselves are crafted.  The insulation of some procedural rules from the law-

making function of courts via appellate review has an important consequence for the crafting of 

                                                 
4 This Article primarily concerns federal rules.  There are prominent exceptions to this state of affairs, 
however, such as New York state which permits generous use of interlocutory appeals. 
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these rules, namely, that the content and form of the text of the directives should be designed to 

aid in their common law development in the absence of appellate review.  

 

III.  NEW DIRECTIONS FOR DIRECTIVE DESIGN 

Part II set forth two problems that rule-makers face when crafting procedural directives. 

Although these problems may appear unconnected, they are linked by a possible solution: using 

creative directive design to enable the generation and interpretation of procedural directives.  

Thus, this Part sets forth a new paradigm for directive design in civil procedure that utilizes two 

principles from administrative law, reason giving and information disclosure and considers an 

analogy between procedure and administrative law.  The position of judges in a procedural 

system bears a unique relationship to administrative and regulatory frameworks.  Judges 

participate in the process of rule-making; they are one of the primary subjects of that regulation; 

and they are also a major consumer of the regulatory work of procedure.  

 

A.  The Administrative Nature of Case Management 

Several prominent scholars have argued that trial judges, in their managerial capacities, 

have taken on a second mantle as administrators.  These observations have led commentators to 

suggest that some of the tools of administrative law would be helpful in ameliorating some of the 

pressures that administration of modern litigation can place on judicial responsibilities.  The 

analogies between procedure and the administrative state have not been confined to the realm of 

the judicial role and the rise of complex litigation.  Scholars have also examined the rulemaking 

process itself and its relationship to principles of administrative law.  Noting the uneasy position 

that the FRCPs occupy between the legislative and judicial branches, commentators have called 

for the application of administrative law principles to the promulgation, passage, and 

interpretation of the FRCPs. This scholarship often focuses on the Supreme Court as the locus of 

rulemaking and the target of reform.5    

To the extent that Congress, via the rules drafters, has delegated discretion to judges for 

certain regulatory choices and outcomes, it may be appropriate to turn to administrative law for 

lessons in how to constrain and manage delegated discretion not only to the official rules drafters, 

but to district judges insofar as their practices and decisions have become part of a “bottom up” 

method of procedural regulation.  In the following sections, I will suggest that rulemakers could 

deploy two regulatory techniques associated with administrative law when designing directives 

                                                 
5 This section also includes a short review of the resistance to and criticism of the use of administrative law 
principles at both the case management and rulemaking levels. 
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for procedural devices with the difficulties outlined in Part II.  The principles of reason giving 

and information generation are regulatory schemes that are aimed, in turn, at participants in the 

regulatory state and at subjects of the regulatory state.  Both of these techniques share a core 

intuition—that one method of regulating is by requiring regulators and the regulated to engage in 

certain process.  This Part is dedicated to the project of envisioning how rulemakers can promote 

this sort of process among trial court judges, and how that process can ameliorate some of the 

problems that rulemakers have faced in current attempts to regulate procedural devices. 

 

B.  Judges as Regulators: Regulation By Disclosure of Reasoning  

 Judges are regulators of procedure. Delegated authority, however, comes at the cost of a 

loss of democratic accountability and the concern that agency decisions are founded on incorrect 

or incomplete findings of fact, on arbitrary or impermissible reasoning, or are otherwise unsound. 

Administrative law contains a web of doctrines to accommodate the benefits of delegated 

authority while managing its difficulties.  One key feature of this system is the reason giving 

requirement for agency decisionmaking. 

 

1.  Why Have a Reason Giving Requirement? 

 This section begins by describing the reason giving requirement in administrative law as 

expressed in Chenery I and associated cases, explains how these principles developed to account 

for the problems of delegated and discretionary authority in the administrative law context.  It 

also surveys the broader literature of the practices and norms of reason giving in judicial 

decisionmaking.  The section then considers why a Chenery I-style reason giving requirement 

would address some of the problems with procedural directives that I outlined in Part II by 

exploring how the idea of reason giving is directly related to the problems of procedural 

directives outlined in Part II.  

When a procedural directive is the product of the tension between regulation and 

discretion, it does not wear its rationale on its face.  When rulemakers do not state or even agree 

upon policies and reasons for a device and its associated directive, this task either falls to the 

judges applying the rules, or results in chaotic doctrine.   Similarly, when trial court decisions are 

insulated from appellate review, the result can be both a lack of reason giving, or a lack of an 

organized reason giving framework that might have resulted from regular appellate review of 

such decisions.   

To suggest that some procedural rules should incorporate a reason giving element is not 

to say that judges currently operate in a chaotic, unbounded, completely arbitrary, or totally 
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opaque universe.  Judges are keenly aware of the need to provide  public and serious explications 

of their decisions.  The argument that rulemakers should embed the practice of reason giving in 

certain procedural directives,  should not be taken as a criticism of judges for ruling without 

articulated or articulable reasons.  Rather,  it is a suggestion that the current structure of some 

procedural directives does not fully harness the power of directed and organized reason giving as 

a tool for the development of procedural regulation.   

 

2.  Sketching the Contours of a Reason Giving Requirement 

 The challenge in designing an effective reason giving requirement lies in specifying how 

judges should engage in a project of reason giving that improves upon existing norm of 

justificatory opinion writing, and in choosing the form of reason giving so that it is effective 

without becoming inefficient or onerous.   

In determining the “how” of reason giving, rulemakers would need to decide what sorts 

of reasons judges ought to be giving, and how a directive would best promote this project. There 

are a few ways in which rulemakers could implement a reason giving element into procedural 

directives.  The most uncomplicated method would be to simply impose a Chenery style rule on 

all trial judges making procedural decisions.  This method, although straightforward, would be 

unfeasible, or at best, impracticable. 

Instead, I argue that, for directives where reason giving is desirable, rulemakers should 

promote reason giving through an explicit grant of discretion combined with a more specific list 

of factors and policies that judges should consider in the exercise thereof.  My hypothesis is that 

when a directive explicitly grants discretion to the trial judge, it signals that a certain type of 

reason giving is in order.  Such a grant indicates that the judge has the expertise and knowledge 

to come to a conclusion that cannot be anticipated in detail ex ante by the rulemakers, and that 

there are a range of permissible reasons that a judge may examine and apply in order to justify 

her decision.  An explicit grant of discretion is an admission by the rulemakers that: (a) they 

cannot anticipate all possible factual scenarios in advance; and (b) that a vague standard that has 

a façade of uniformity covering an implicit grant of interpretive discretion does not convey 

meaningful information about the content of a directive.  Moreover, an explicit grant of 

discretion reinforces the idea that the procedural device is being regulated both by the content of 

the directive and by the way the judge applies it to a given situation.  In other words, the 

regulation of procedure is found as much in the reasoning process of the judge as it is in the 

content of the standard. 
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Having made a grant of discretion explicit, the directive must also communicate the 

contours of the reason giving. There are two possible tactics that rulemakers could use.  One 

would be for rulemakers to do a more comprehensive job ex ante of defining the purposes and 

goals of procedural devices, incorporating these standards or factors into the directives, and 

specifying how judges should consider each factor.  This section includes an example of how 

rulemakers might design a directive that promotes reason giving by suggesting a new approach 

for Federal Rule of Civil Procedure 15(c).   

The section next considers how a reason giving directive would need to be crafted 

differently when applied to procedural devices where it is more difficult to use an explicit grant 

of discretion.  My primary example will be Rule 13(a) (compulsory counterclaims). 

The section concludes with a discussion of the form that a reason giving directive should 

take.  In particular, it considers and rejects a requirement that the judges state reasons in writing, 

primarily because judges should retain the flexibility to make decisions in a manner that does not 

foist an undue burden on the judicial role.  I will argue that the purpose of reason giving 

directives would not be to change the number or even the length of written decisions, but to 

change the quality of the decisions that judges are already writing. 

 

3.  A Reason Giving “Requirement”? Promoting without Mandating 

A major difference between the reason giving requirement of Chenery and a reason 

giving requirement of trial judges making procedural difference is the concept of “requirement” 

itself.  Although the situation of judges regulating litigation is in some senses analogous to that 

of a regulator in the administrative state, they belong to fundamentally different institutions of 

government.  The fact judges are not required to give any particular reasons for their decisions is 

a key defining feature of the judiciary.  One consequence of this fact is that appeals courts would 

not necessarily have the same standard of review over the procedural decisions of district judges 

that judges themselves have over the decisions of administrative actors.  Maintenance of current 

standards of review of district court decisions means that the quality of district judges’ reason 

giving would not be subject to intense monitoring by the courts of appeals.  This fact further 

strains the administrative law analogy, as enforcement of the Chenery principle appears to 

depend heavily on the judicial review policing the reasoning given in agency decisions. 

I thus argue that reason giving directives should be designed to accommodate rather than 

resist a lack of appellate review such that their success does not depend on heavy appellate 

supervision.  Moreover, keeping current standards of review maintains judicial independence and 

district court flexibility. Such principles rely on the process of reason-giving rather than on 
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outside enforcement. Thus, reason giving is a second best solution – a recognition of the real 

world constraints of the futility of dictating meaningful standards and the institutional difficulties 

of policing the reasoning of judges as if they were administrators.   

 

C.  Judges as the Regulated: Disclosure of Information 

Procedural law regulates several different types of actors in the dispute resolution system.  

Lawyers are obvious targets, as well as private persons, both as litigants and third parties.  

Judges, in addition to being regulators, are also subjects of the regulation embodied in procedural 

rules.   

Most procedural rules adhere to a model that is more or less analogous to the style of 

regulation known in administrative/regulatory law circles as “command and control.”  For many 

procedural rules and devices, command and control works quite well, and in this section I 

provide a few brief examples.  Procedural regulation is not limited to the command and control 

approach.  Regulators can elicit desired results by constructing a system of incentives to 

encourage the subjects of regulation to engage in desired conduct. If rule makers want to enable 

cost effective and efficient notice procedures, they can encourage certain parties to waive formal 

service of process by imposing the costs of service on a party who choses against waiver. 

 Just as rule makers can regulate through these traditional methods, so can they regulate 

through information disclosure.  It is a practice that already occurs and a very minimal level in 

procedural regulation, and my proposal here is to recognize and amplify its place as a regulatory 

tool.  Information-disclosure theory has been cited as a basis for some models of reason giving in 

administrative law, and it shares with reason-giving the idea of “using communication as a 

regulatory mechanism.”  Furthermore, information disclosure bolsters reason giving because it 

helps build the body of information that judges can use, and thus heighten the expertise upon 

which the delegation of discretion is based.  Reason-giving and information disclosure go hand 

in hard.   

The remainder of this section will: (A) detail how procedural directives might capture 

some of the benefits of information disclosure.  It will consider the viability of incorporating five 

characteristics of information disclosure “(1) a specified policy purpose or problem to be solved 

by disclosure; (2) specified disclosure targets; (3) a specified scope of information; (4) a defined 

information structure and vehicle; and (5) an enforcement mechanism.” 

(B)  consider whether there are existing models for information disclosure by judges.  In 

particular, it will examine the use of sentencing guidelines in criminal matters and the use of 

fairness hearings in class action settlements.  It will discuss whether these methods are effective 
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and how, in particular, the directive regulating fairness hearings might be improved to capture 

information disclosure benefits. 

(C)  Disambiguate the principle of information disclosure by judges from other procedural rules 

that may (or may not) be designed to force parties to disclose information, with particular 

attention to the Twombly/Iqbal pleading formulation and Rule 26 disclosures in discovery. 

 

D.  Rethinking the “Common Law” Status of the Interpretation of Certain Procedural Rules 

The structure I have outline above calls for rethinking the role that common law 

reasoning plays in the development of such procedural rules.  In a common law system, judicial 

opinions exist not only to set forth a systematic and transparent account of how and why a judge 

has reached a particular conclusion, but also to create, elucidate, and solidify legal principles.  

Although courts of appeals are a cornerstone of the law-giving function of courts, trial court 

judges also participate in the development of legal principles.  Because developing the law is 

such a central function of judges in a common law system, it is natural to assume that 

“something” should happen with all of the reasoning processes and accret ions of information that 

judges will be producing in reason giving or information disclosing opinions.   

I believe that we should resist the urge to think of a body of judicial opinions as 

automatic fodder for common law rulemaking.  In other words, the purpose of these directives 

has been fulfilled once the judge has taken the appropriate steps in transparent reasoning, and 

once information about the costs, burdens, and benefits of the use of a particular procedural 

device in a given case has been revealed.  Where commentators and rule-makers have gone 

wrong is by trying to shoehorn a potential wealth of judicial knowledge and experience 

concerning procedural devices into a common law mold of precedential and binding authority.  

A more realistic picture of the corpus of these written decisions is that they would constitute a 

“dialogue [that] would engage and draw upon a set of fact patterns” to “facilitate the 

development of the law.” 

The remainder of this section will develop this idea.  It will argue that, so long as the 

process of decisionmaking is sufficient, that it is less important that we can identify a single “rule” 

or “standard” for procedural devices such as some joinder devices.  Ultimately, I will invite 

readers to find that judicial opinions can have significant informational and reason giving value 

even if they are not binding on other courts. 

 

 


